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process could be utilized in the future to adjust catch caps as necessary (species and cap amounts).  In 
addition, gear restrictions, closed fishing seasons, and other measures to reduce or eliminate bycatch 
could be implemented through a framework adjustment to the Herring FMP or through the 
specification process in the future, as necessary, and as determined by the Council in consultation 
with the Herring and other species-specific PDTs or technical sectors. 
 
Framework 43 to the Multispecies FMP established a haddock catch cap for the Atlantic herring 
fishery and included a haddock bycatch monitoring program.  The measures implemented in 
Framework 43 fall within the scope of measures to address bycatch in the herring fishery and could 
therefore be adjusted in the future through the herring fishery specification process or framework 
adjustment process, whichever is most expeditious. 
 

3. Requirements for a Herring Processor Survey:  The Council considered developing options to 
improve herring processor reporting in this amendment.  The intent of a processor survey would be to 
obtain better and real-time information that can be used to more accurately assess DAP during the 
specification process.  Unfortunately, due to timing and the need to address other priority issues, this 
measure was never fully developed for analysis in the Amendment 1 DSEIS.  The Council agreed to 
add this measure to the list of measures that could be implemented through a framework adjustment 
to the Herring FMP in the future so that the survey could be implemented in a timely fashion if the 
details can be more clearly specified in the future. 

 
4. TAC Set-Aside Amounts, Provisions, Adjustments:  The Council may adjust the details of any 

TAC set-asides established in this amendment through the framework adjustment process in the 
future, as necessary.  This includes the amounts and provisions related to the set-asides for research 
and the 500 mt set-aside for fixed gear fisheries occurring west of Cutler in Area 1A. 

 
 

5.0 ALTERNATIVES TO THE PROPOSED ACTION 
During the development of Amendment 1, the Council considered seven management alternatives in 
addition to the no action alternative; the management alternatives included measures to establish a limited 
access program for the herring fishery and a purse seine/fixed gear-only area in the inshore Gulf of 
Maine.  The management alternatives were considered fully-specified, multi-featured management 
pathways, i.e., “stand alone” packages. 
 
In June 2005, the Council identified Alternative 7 (described in the following subsections) as its 
“preferred alternative” for the purposes of public hearings on Amendment 1.  Following public hearings 
and an opportunity for the public to review the Draft Amendment 1 document and provide input to the 
Council, the Council revised its choice of preferred measures and recommended a different suite of 
measures that fall within the bounds of the range of alternatives/measures presented in the DSEIS and 
public hearing document.  Ultimately, the Council selected a combination of limited access criteria, 
permit provisions, and a purse seine/fixed gear only area that are very similar to those included in 
Alternative 7, with the exception of some adjustments to the limited access program, which were 
reviewed and analyzed prior to final decision-making for Amendment 1.  Alternative 7 is therefore 
identified in this document as a non-preferred alternative and is described below. 
 
In addition to the management alternatives (specific combinations of limited access and purse seine/fixed 
gear-only areas), the Council considered alternatives for several independent management measures, 
which compose the remaining elements of the action proposed in this amendment (MSY, management 
area boundaries, timing of the specification process, etc.).  Independent management measures are viewed 
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and analyzed separately from the management alternatives in Amendment 1.  Independent measures may 
be combined in any way with the management alternatives under consideration (i.e., “mixed and 
matched”) because they do not have interaction effects and are not likely to significantly affect the 
outcome of the impact analysis of the management alternatives.  Where applicable, the non-preferred 
alternatives for the independent management measures under consideration in this amendment are 
described in the following subsections. 
 

5.1 NON-PREFERRED ALTERNATIVES 

5.1.1 No Action Alternative (Non-Preferred) 
The no action alternative equates to status quo conditions for the herring fishery and maintains the current 
regulatory environment if Amendment 1 to the Herring FMP is not completed by the Council and/or 
implemented by NMFS.  The herring fishery would remain an open-access fishery in all management 
areas, managed by the current annual specification process, during which TACs for the various 
management areas are established to achieve optimum yield (OY) and minimize the risk of overfishing 
individual stock components.  Other measures implemented through the Council’s and ASMFC’s FMPs 
for Atlantic Herring would remain effective, such as the seasonal split of the Area 1A TAC (Framework 
1) as well as the days out program and spawning restrictions in Area 1A (ASMFC).  OY would continue 
to be established through the annual specification process, based primarily on allowable biological catch 
(ABC); other specifications like DAH, DAP, USAP, TALFF, JVP, etc. would continue to be considered 
on an annual basis through the fishery specification process. 
 
The no action alternative is required for consideration by the National Environmental Policy Act (NEPA) 
and provides a benchmark, enabling decision makers to compare the magnitude of environmental impacts 
of other alternatives under consideration.  It is a viable alternative that the Council could ultimately select 
if adequate justification is provided. 
 
The no action alternative is not supported by the Council at this time, given that the Council has 
frequently expressed support for some form of limited access in the herring fishery and has invested 
substantial time and resources into developing the Amendment 1 alternatives and the EIS.  In addition, the 
no action alternative was available to the Council relative to all of the independent management measures 
under consideration. 
 
The Council’s rationale for the Proposed Action is provided in Section 6.0 of this document. 
 

5.1.2 Non-Preferred Management Alternatives (Limited Access and Purse Seine/Fixed 
Gear Only Area) 

The following management alternatives were included in the DSEIS and public hearing document for 
Amendment 1 to the Herring FMP.  The various elements of these management alternatives were fully 
analyzed in the Amendment 1 DSEIS and were selected individually by the Council for inclusion in the 
final amendment.  Alternative 7 (see below) was identified by the Council as the “preferred alternative” 
for public hearings and ultimately formed the basis of the management action proposed in this 
amendment (see Section 4.0 of this document for a detailed description of the management action 
proposed in Amendment 1). 
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5.1.2.1 Alternative 1 (Non-Preferred) 
This represents the least restrictive of the management alternatives and helps to bound the range of 
alternatives under consideration in Amendment 1.  Under this alternative, no action would be taken 
relative to any of the primary management measures under consideration (i.e., the no action option would 
be implemented for each of the primary measures that compose the management alternatives).  The 
herring fishery would remain an open-access fishery in all management areas, and no purse seine/fixed 
gear-only area would be established in Amendment 1.  The elements of Alternative 1 are summarized in 
the following table. 
 
Although no action would be taken relative to the primary measures under Alternative 1, the Council 
could select this alternative and still implement any combination of independent management measures 
under consideration, such as establishing a new value for MSY and adopting measures to address bycatch.  
However, if the Council selects Alternative 1 and does not take action on any of the independent 
management measures under consideration, then this would equate to the true no action alternative, and 
there would not be a need to complete Amendment 1. 
 
Summary of Alternative 1 

Primary Measure Category Measure 
Limited Access Open Access in All Management Areas 

(Area 1 Qualification Criteria) None – Open Access 
(Areas 2/3 Qualification Criteria) None – Open Access 

Limited Access Incidental Catch 
Permit None – Open Access 

PS/FG Only Area None – No Action 
 

5.1.2.2 Alternative 2 (Non-Preferred) 
This alternative was developed based on a proposal submitted by the American Pelagic Association 
(APA, see Appendix III in Volume II of the FSEIS for complete proposal).  This alternative establishes 
limited access programs in Area 1 (1A+1B) and Areas 2/3 that do not utilize the September 1999 control 
date and proposes to take no action to establish a purse seine/fixed gear only area in Amendment 1. 
 
Limited Access Programs in Area 1 and Areas 2/3 (Alternative 2) 
Under Alternative 2, two separate limited access programs would be established for Area 1 (1A+1B) and 
Areas 2/3.  Limited Access Directed Fishery Permits for Area 1 (Category A) would grant qualifying 
vessels access to all herring management areas.  Vessels that qualify to fish in Area 1 would not be 
required to qualify to fish in Areas 2/3, as their qualification into Area 1 would grant them access to all 
areas. 
 
Area 1 Limited Access Directed Fishery Permit (Category A, All Areas) 
To qualify for a Limited Access Directed Fishery Permit for Area 1 (allows access to all management 
areas), a vessel must currently possess a herring permit and have landed at least 500 mt of herring in any 
one calendar year between January 1, 1993 and December 31, 2003. 
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Areas 2/3 Limited Access Directed Fishery Permit (Category B, Areas 2/3 Only) 
To qualify for a Limited Access Directed Fishery Permit for Areas 2/3 (allows access to Areas 2 and 3 
only), a vessel must currently possess a herring permit and meet one of the following two criteria: 

(1)  Demonstrated landings of 100 mt of herring in any consecutive twelve months between 
September 16, 1993 and September 15, 1999; 

OR 

(2)  Demonstrated landings of 250 mt of herring in any consecutive twelve months between 
September 16, 1999 and September 15, 2001. 
 
Limited Access Incidental Catch Permit (Alternative 2) 
Under Alternative 2, vessels that do not qualify for either Limited Access Directed Fishery Permits 
described in the previous subsection could qualify for a Limited Access Incidental Catch Permit to fish 
for herring in any management area if they currently possess a permit to fish for squid, mackerel, 
butterfish, and/or whiting and have landed at least 25 mt of herring in any calendar year between 
January 1, 1988 and December 31, 2002. 
 
Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 25 
mt (55,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
 
Purse Seine/Fixed Gear-Only Area (Alternative 2) 
Under Alternative 2, no action would be taken to establish a purse seine/fixed gear-only area. 
 
Summary of Alternative 2 

Primary Measure Category Measure 

Limited Access Limited Access in All Management Areas 

(Area 1 Qualification Criteria) 
Category A Permits for access to all areas 

Current permit requirement plus 
500 mt in one year between 1/1/93-12/31/03 

(Areas 2/3 Qualification Criteria) 

Category B Permits for access to Areas 2/3 only 
Current permit requirement plus 

EITHER 
100 mt in 12 consecutive months, 9/16/93-9/15/99 OR 
250 mt in 12 consecutive months, 9/16/99-9/15/01 

Limited Access Incidental Catch 
Permit 

25 mt in one year between 1/1/88-12/31/02 
25 mt possession limit 

PS/FG Only Area No Action 
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5.1.2.3 Alternative 3 (Non-Preferred) 
Under Alternative 3, a limited access program would be established in Area 1 (1A+1B) upon the 
implementation of Amendment 1.  A moratorium on permits (described below) would be implemented in 
Areas 2/3 in conjunction with a controlled access program.  Once the trigger specified below is reached in 
Areas 2/3, the limited access program described below for Areas 2/3 would become effective at the start 
of the following fishing year.  This alternative also proposes to establish a seasonal purse seine/fixed gear 
only area in Area 1A east of 69°, as described below. 
 
Limited Access Program in Area 1 (Alternative 3) 
Under Alternative 3: 

To qualify for a Limited Access Directed Fishery Permit for Area 1 (1A+1B), a vessel must currently 
possess a herring permit and have landed at least 100 mt of herring in any one calendar year between 
January 1, 1988 and December 31, 2003. 
 
Permit Moratorium and Controlled Access Program in Areas 2/3 (Alternative 3) 
Under Alternative 3, a moratorium on permits would be implemented, and a controlled access program 
for Areas 2 and 3 would be established. 
 
Moratorium on Permits 
The moratorium on herring permits would become effective on the date of implementation of Amendment 
1.  To qualify for a directed herring permit once the moratorium becomes effective, a vessel must have 
possessed a herring permit (Category 1 or 2) on or before September 18, 2003 and have demonstrated 
participation in any New England or Mid-Atlantic fishery (at least one pound of landings) prior to 
September 18, 2003. 
 
Vessels that qualify under the proposed moratorium would be granted a directed fishery permit for Areas 
2/3.  The qualifying vessels could fish for herring in Areas 2 and 3 under the controlled access program 
until the trigger is reached. 
 
Controlled Access – Trigger 
The trigger for implementing a more restrictive limited access program would be 75% of the TAC in 
either Area 2 or 3.  When 75% or more of the TAC is reached in either Area 2 or 3 in one fishing year, the 
limited access program described below would be implemented at the start of the next fishing year.  This 
alternative does not require any additional action by the Council to further limit access to the fishery once 
the trigger is reached, as the details of the limited access program that would become effective are 
described and analyzed in the Amendment 1 EIS document. 
 
Limited Access in Areas 2/3 Once Trigger is Reached 
Once the trigger is reached during any fishing year, the limited access program described below for Areas 
2/3 would be implemented at the start of the next fishing year.  Directed fishery permits issued under the 
moratorium would expire at the end of the fishing year during which the trigger is reached, and access to 
Areas 2/3 for the following fishing year(s) would be limited to vessels that meet the qualification criteria 
described below. 
 
To qualify for a Limited Access Directed Fishery Permit for Areas 2/3 once the trigger is reached under a 
controlled access program, a vessel must currently possess a herring permit and have landed at least 250 
mt of herring in any one calendar year between January 1, 1988 and December 31, 2003. 
 



 

Amendment 1 FSEIS  May 3, 2006 40

Limited Access Incidental Catch Permit (Alternative 3) 
This measure would apply only to Area 1 under the moratorium/controlled access program and to all 
management areas once the trigger is reached and a more restrictive limited access program is 
implemented in Areas 2/3. 
 
Under Alternative 3, vessels that do not qualify for a Limited Access Directed Fishery Permit described in 
the previous subsections could qualify for a Limited Access Incidental Catch Permit to fish for herring in 
any management area if they currently possess a permit to fish for squid, mackerel, butterfish, and/or 
whiting and have landed at least 100 mt of herring between January 1, 1988 and December 31, 2002 
(cumulative landings). 
 
Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 25 
mt (55,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
 
Purse Seine/Fixed Gear-Only Area (Alternative 3) 
Although referred to as a purse seine/fixed gear-only area, this measure is essentially a midwater trawl 
restricted gear area.  Under Alternative 3, vessels using single and paired midwater trawls would be 
prohibited from fishing for Atlantic herring in Area 1A east of 69º from June 1 – September 30 of each 
fishing year (see figure).  Vessels using all other gear types and fishing for herring consistent with 
regulations in the Herring FMP and other applicable FMPs would not be prohibited from fishing for 
Atlantic herring in the purse seine/fixed gear-only area (examples include vessels using a raised footrope 
trawl in Small Mesh Areas 1 and 2 and vessels participating in the northern shrimp fishery).  All gear 
types would be allowed to harvest herring in Area 1A east of 69º from October 1 – May 31. 
 



 

Amendment 1 FSEIS  May 3, 2006 41

Seasonal Purse Seine/Fixed Gear-Only Area, June 1 – September 30 (Area 1A east of 69º, 
Alternative 3, Non-Preferred) 

 
 



 

Amendment 1 FSEIS  May 3, 2006 42

Summary of Alternative 3 

Primary Measure Category Measure 

Limited Access and 
Controlled Access 

Limited Access in Area 1 (1A+1B) 
Moratorium/Controlled Access in Areas 2/3 

Limited Access in Areas 2/3 when Trigger is reached 

(Area 1 Qualification Criteria) 
Current permit requirement plus 

100 mt in one year between 1/1/88-12/31/03 

(Areas 2/3) 

Moratorium 9/18/03 plus one pound landings 
Controlled Access until Trigger – 

75% of TAC in Area 2 OR 3 
Limited Access after Trigger – 

Current permit requirement plus 
250 mt in one year between 1/1/88-12/31/03 

Limited Access Incidental Catch 
Permit 
(Area 1 only under controlled access, 
all areas after trigger is reached) 

100 mt cumulative between 1/1/88-12/31/02 
25 mt possession limit 

PS/FG Only Area 
Area 1A east of 69º 

June 1 – September 30 
 
 

5.1.2.4 Alternative 4 (Non-Preferred) 
This alternative was developed based on a proposal submitted by the American Pelagic Association 
(“APA Plan”, see Appendix III in Volume II of the FSEIS for complete proposal).  Similar to Alternative 
3, a limited access program would be established in Area 1 (1A+1B) upon the implementation of 
Amendment 1.  A moratorium on permits (described below) would be implemented in Areas 2/3 in 
conjunction with a controlled access program.  Once the trigger specified below is reached in Areas 2/3, 
the limited access program described below for Areas 2/3 would become effective at the start of the 
following fishing year.  This alternative also proposes to establish a seasonal purse seine/fixed gear only 
area in Area 1A east of 69°, as described below. 
 
Limited Access Program in Area 1 (Alternative 4) 
Under Alternative 4: 

To qualify for a Limited Access Directed Fishery Permit for Area 1 (1A+1B), a vessel must currently 
possess a herring permit and have landed at least 500 mt of herring in any one calendar year between 
January 1, 1988 and December 31, 2003. 
 
Permit Moratorium and Controlled Access Program in Areas 2/3 (Alternative 4) 
Under Alternative 4, a moratorium on permits would be implemented, and a controlled access program 
for Areas 2 and 3 would be established. 
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Moratorium on Permits 
The moratorium on herring permits would become effective on the date of implementation of Amendment 
1.  To qualify for a directed herring permit once the moratorium becomes effective, a vessel must have 
possessed a herring permit (Category 1 or 2) on or before September 18, 2003 and have demonstrated 
participation in any New England or Mid-Atlantic fishery (at least one pound of landings) prior to 
September 18, 2003. 
 
Vessels that qualify under the proposed moratorium would be granted a directed fishery permit for Areas 
2/3.  The qualifying vessels could fish for herring in Areas 2 and 3 under the controlled access program 
until the trigger is reached. 
 
Controlled Access – Trigger 
The trigger for implementing a more restrictive limited access program would be 75% of the TAC 
in either Area 2 or 3.  When 75% or more of the TAC is reached in either Area 2 or 3 in one fishing 
year, the limited access program described below would be implemented at the start of the next fishing 
year.  This alternative does not require any additional action by the Council to further limit access to the 
fishery once the trigger is reached, as the details of the limited access program that would become 
effective are described and analyzed in this document. 
 
Limited Access in Areas 2/3 Once Trigger is Reached 
Once the trigger is reached during any fishing year, the limited access program described below for Areas 
2/3 would be implemented at the start of the next fishing year.  Directed fishery permits issued under the 
moratorium would expire at the end of the fishing year during which the trigger is reached, and access to 
Areas 2/3 for the following fishing year(s) would be limited to vessels that meet the qualification criteria 
described below. 
 
To qualify for a Limited Access Directed Fishery Permit for Areas 2/3 once the trigger is reached under a 
controlled access program, a vessel must currently possess a herring permit and have landed at least 250 
mt of herring in any one calendar year between January 1, 1988 and December 31, 2003. 
 
Limited Access Incidental Catch Permit (Alternative 4) 
This measure would apply only to Area 1 under the moratorium/controlled access program and to all 
management areas once the trigger is reached and a more restrictive limited access program is 
implemented in Areas 2/3. 
 
Under Alternative 4, vessels that do not qualify for a Limited Access Directed Fishery Permit described in 
the previous subsections could qualify for a Limited Access Incidental Catch Permit to fish for herring in 
any management area if they currently possess a permit to fish for squid, mackerel, butterfish, and/or 
whiting and have landed at least 100 mt of herring between January 1, 1988 and December 31, 2002 
(cumulative landings). 
 
Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 25 
mt (55,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
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Purse Seine/Fixed Gear-Only Area (Alternative 4) 
Although referred to as a purse seine/fixed gear-only area, this measure is essentially a midwater trawl 
restricted gear area.  Under Alternative 4, vessels using single and paired midwater trawls would be 
prohibited from fishing for Atlantic herring in Area 1A east of 69º from June 1 – September 30 of each 
fishing year (see figure in description of Alternative 3, Section 5.1.2.3, p. 39).  Vessels using all other 
gear types and fishing for herring consistent with regulations in the Herring FMP and other applicable 
FMPs would not be prohibited from fishing for Atlantic herring in the restricted area (examples include 
vessels using a raised footrope trawl in Small Mesh Areas 1 and 2 and vessels participating in the 
northern shrimp fishery).  All gear types would be allowed to harvest herring in Area 1A east of 69º from 
October 1 – May 31. 
 
Summary of Alternative 4 

Primary Measure Category Measure 

Limited Access and 
Controlled Access 

Limited Access in Area 1 (1A+1B) 
Moratorium/Controlled Access in Areas 2/3 

Limited Access in Areas 2/3 when Trigger is reached 

(Area 1 Qualification Criteria) 
Current permit requirement plus 

500 mt in one year between 1/1/88-12/31/03 

(Areas 2/3) 

Moratorium 9/18/03 plus one pound landings 
Controlled Access until Trigger – 

75% of TAC in Area 2 OR 3 
Limited Access after Trigger – 

Current permit requirement plus 
250 mt in one year between 1/1/88-12/31/03 

Limited Access Incidental Catch 
Permit 
(Area 1 only under controlled access, 
all areas after trigger is reached) 

100 mt cumulative between 1/1/88-12/31/02 
25 mt possession limit 

PS/FG Only Area 
Area 1A east of 69º 

June 1 – September 30 
 
 

5.1.2.5 Alternative 5 (Non-Preferred) 
This alternative was developed based on a proposal submitted by the East Coast Pelagic Association 
(ECPA, see Appendix III in Volume II of FSEIS for complete proposal).  It proposes to establish limited 
access programs in Area 1 and Areas 2/3 as well as an Historic Inshore Priority Permit for Area 1A, 
which would further restrict access to Area 1A when 50% of the TAC is utilized in that area.  The unique 
elements of this alternative include: 

• Limited Access Directed Fishery Permits for Area 1 (Category A) would grant qualifying vessels 
access to all herring management areas.  Vessels that qualify to fish in Area 1 would not be required 
to qualify to fish in Areas 2/3, as their qualification into Area 1 would grant them access to all areas. 

• Qualification criteria are based on consecutive twelve-month periods instead of calendar years.  (This 
is also true for the Area 2/3 qualification criteria included in Alternative 2.) 
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• Vessels that qualify for the proposed Historic Inshore Priority Permit would be the only vessels 
allowed to fish in Area 1A for the remainder of the fishing year once 50% of the Area 1A TAC is 
projected to be reached. 

 
Limited Access Programs in Area 1 and Areas 2/3 (Alternative 5) 
Under Alternative 5, two separate limited access programs would be established for Area 1 (1A+1B) and 
Areas 2/3. 
 
Area 1 Limited Access Directed Fishery Permit (Category A, All Areas) 
To qualify for a Category A Limited Access Directed Fishery Permit for Area 1 (allows access to all 
management areas), a vessel must currently possess a herring permit and meet one of the following two 
criteria: 

(1)  Demonstrated landings of 500 mt of herring in any consecutive twelve months between 
September 16, 1993 and September 15, 1999; 

OR 

(2)  Demonstrated landings of 500 mt of herring in any consecutive twelve months between 
September 16, 1999 and September 15, 2001. 
 
Areas 2/3 Limited Access Directed Fishery Permit (Category B, Areas 2/3 Only) 
To qualify for a Category B Limited Access Directed Fishery Permit for Areas 2/3 (allows access to 
Areas 2/3 only), a vessel must currently possess a herring permit and meet one of the following two 
criteria: 

(1)  Demonstrated landings of 100 mt of herring in any consecutive twelve months between 
September 16, 1993 and September 15, 1999; 

OR 

(2)  Demonstrated landings of 250 mt of herring in any consecutive twelve months between 
September 16, 1999 and September 15, 2001. 
 
Area 1A Historic Inshore Priority Permit (Alternative 5) 
This alternative would establish an additional Area 1A Historic Inshore Priority Permit.  Vessels that 
meet one of the following two criteria could obtain an Historic Inshore Priority Permit for Area 1A: 

(1) Possession of a Category A Limited Access Directed Fishery Permit as described in the previous 
section, and demonstrated landings of at least 4,000 mt of herring from Area 1A in any consecutive 
twelve months between September 16, 1993 and September 15, 1999; 

OR 

(2) Possession of a Category A Limited Access Directed Fishery Permit as described in the previous 
section, and demonstrated landings of at least 2,000 mt of herring from Area 1A in any consecutive 
twelve months between September 16, 1999 and December 31, 2001. 
 
When 50% of the Area 1A TAC is projected to have been caught, access to Area 1A would be limited to 
only those vessels that possess an Historic Inshore Priority Permit for the remainder of the fishing year (or 
until the remainder of the Area 1A TAC is caught). 
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Limited Access Incidental Catch Permit (Alternative 5) 
Under Alternative 5, vessels that do not qualify for either Limited Access Directed Fishery Permits 
described in the previous subsection could qualify for a Limited Access Incidental Catch Permit to fish 
for herring in any management area if they currently possess a permit to fish for squid, mackerel, 
butterfish, and/or whiting and have landed at least 25 mt of herring in any calendar year between 
January 1, 1988 and December 31, 2002. 

Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 25 
mt (55,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
 
Purse Seine/Fixed Gear-Only Area (Alternative 5) 
Under Alternative 5, no action would be taken to establish a purse seine/fixed gear-only area. 
 
Summary of Alternative 5 

Primary Measure Category Measure 
Limited Access Limited Access in All Management Areas 

(Area 1 Qualification Criteria) 

Category A Permits for access to all areas 
Current permit requirement plus 

EITHER 
500 mt in 12 consecutive months, 9/16/93-9/15/99 

OR 
500 mt in 12 consecutive months, 9/16/99-9/15/01 

 

Inshore Priority Permit (50% of Area 1A TAC) 
EITHER 

Cat. A permit plus 4,000 mt from 1A, 9/16/93-9/15/99 OR 
Cat. A permit plus 2,000 mt from 1A, 9/16/99-12/31/01 

(Areas 2/3 Qualification Criteria) 

Category B Permits for access to Areas 2/3 only 
Current permit requirement plus 

EITHER 
100 mt in 12 consecutive months, 9/16/93-9/15/99 

OR 
250 mt in 12 consecutive months, 9/16/99-9/15/01 

Limited Access Incidental Catch 
Permit 

25 mt in one calendar year between 1/1/88-12/31/02 
25 mt possession limit 

PS/FG Only Area No Action 
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5.1.2.6 Alternative 6 (Non-Preferred) 
This alternative would implement a more restrictive limited access program in Area 1 (that utilizes the 
September 16, 1999 control date) and a less restrictive limited access program in Areas 2/3.  It also 
proposes to establish a seasonal purse seine/fixed gear only area in Area 1A east of 69°, as described 
below. 
 
Limited Access Programs in Area 1 and Areas 2/3 (Alternative 6) 
Under Alternative 6, two separate limited access programs would be established for Area 1 (1A+1B) and 
Areas 2/3. 
 
Area 1 Limited Access Directed Fishery Permit 
To qualify for a Limited Access Directed Fishery Permit for Area 1 (1A+1B), a vessel must currently 
possess a herring permit and have landed at least 250 mt of herring in any one calendar year between 
January 1, 1988 and September 16, 1999. 
 
Areas 2/3 Limited Access Directed Fishery Permit 
To qualify for a Limited Access Directed Fishery Permit for Areas 2/3, a vessel must currently possess a 
herring permit and have landed at least 250 mt of herring in any one calendar year between January 1, 
1988 and December 31, 2003. 
 
Limited Access Incidental Catch Permit (Alternative 6) 
Under Alternative 6, vessels that do not qualify for either Limited Access Directed Fishery Permits 
described in the previous subsection could qualify for a Limited Access Incidental Catch Permit to fish 
for herring in any management area if they currently possess a permit to fish for squid, mackerel, 
butterfish, and/or whiting and have landed at least 25 mt of herring in any calendar year between 
January 1, 1988 and December 31, 2002. 
 
Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 25 
mt (55,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
 
Purse Seine/Fixed Gear-Only Area (Alternative 6) 
Although referred to as a purse seine/fixed gear-only area, this measure is essentially a midwater trawl 
restricted gear area.  Under Alternative 6, vessels using single and paired midwater trawls would be 
prohibited from fishing for Atlantic herring in Area 1A east of 69º from June 1 – September 30 of each 
fishing year (see figure in description of Alternative 3, Section 5.1.2.3, p. 39).  Vessels using all other 
gear types and fishing for herring consistent with regulations in the Herring FMP and other applicable 
FMPs would not be prohibited from fishing for Atlantic herring in the restricted area (examples include 
vessels using a raised footrope trawl in Small Mesh Areas 1 and 2 and vessels participating in the 
northern shrimp fishery).  All gear types would be allowed to harvest herring in Area 1A east of 69º from 
October 1 – May 31. 
 



 

Amendment 1 FSEIS  May 3, 2006 48

Summary of Alternative 6 

Primary Measure Category Measure 

Limited Access Limited Access in All Management Areas 

(Area 1 Qualification Criteria) 
Current permit requirement plus 

250 mt in one year between 1/1/88-9/16/99 

(Areas 2/3 Qualification Criteria) 
Current permit requirement plus 

250 mt in one year between 1/1/88-12/31/03 

Limited Access Incidental Catch 
Permit 

25 mt in one year between 1/1/88-12/31/02 
25 mt possession limit 

PS/FG Only Area 
Area 1A east of 69º 

June 1 – September 30 
 
 

5.1.2.7 Alternative 7 
This is the most restrictive alternative under consideration and bounds the range of alternatives.  This was 
also the Council’s preferred alternative, as voted at the June 21-23, 2005 Council meeting when the 
DSEIS for Amendment 1 was approved for public hearings.  This alternative ultimately formed the basis 
of the Council’s Proposed Action, described in Section 4.0 of this document (p. 14). 
 
Similar to Alternative 6, this alternative would implement a more restrictive limited access program in 
Area 1 (that utilizes the September 16, 1999 control date) and a less restrictive limited access program in 
Areas 2/3.  However, this alternative also proposes to establish all of Area 1A as a seasonal purse seine 
and fixed gear-only area, as described below. 
 
Limited Access Programs in Area 1 and Areas 2/3 (Alternative 7) 
Under Alternative 7, two separate limited access programs would be established for Area 1 (1A+1B) and 
Areas 2/3. 

Area 1 Limited Access Directed Fishery Permit 
To qualify for a Limited Access Directed Fishery Permit for Area 1 (1A+1B), a vessel must currently 
possess a herring permit and have landed at least 500 mt of herring in any one calendar year between 
January 1, 1988 and September 16, 1999. 
 
Areas 2/3 Limited Access Directed Fishery Permit 
To qualify for a Limited Access Directed Fishery Permit for Areas 2/3, a vessel must currently possess a 
herring permit and have landed at least 250 mt of herring in any one calendar year between January 1, 
1988 and December 31, 2003. 
 
Limited Access Incidental Catch Permit (Alternative 7) 
Under Alternative 7, vessels that do not qualify for either Limited Access Directed Fishery Permits 
described in the previous subsection could qualify for a Limited Access Incidental Catch Permit to fish 
for herring in any management area if they currently possess a permit to fish for squid, mackerel, 
butterfish, and/or whiting and have landed at least 15 mt of herring in any calendar year between 
January 1, 1993 and December 31, 2002. 
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Incidental Catch Possession Limit 
Vessels obtaining a Limited Access Incidental Catch Permit would be subject to a possession limit of 15 
mt (33,000 pounds) of herring, which would be noted on the vessels’ permit. 

Once the TAC is reached in a management area and the directed fishery for herring closes, limited access 
incidental catch permit holders would be limited to 2,000 pounds of herring per trip, similar to all other 
herring permit holders. 
 
Purse Seine/Fixed Gear-Only Area (Alternative 7) 
Although referred to as a purse seine/fixed gear-only area, this measure is essentially a midwater trawl 
restricted gear area.  Under Alternative 7, vessels using single and paired midwater trawls would be 
prohibited from fishing for Atlantic herring in Area 1A from June 1 – September 30 of each fishing year 
(see figure).  Vessels using all other gear types and fishing for herring consistent with regulations in the 
Herring FMP and other applicable FMPs would not be prohibited from fishing for Atlantic herring in the 
restricted gear area (examples include vessels using a raised footrope trawl in Small Mesh Areas 1 and 2 
and vessels participating in the northern shrimp fishery).  All gear types would be allowed to harvest 
herring in Area 1A from October 1 – May 31. 
 
Seasonal Purse Seine/Fixed Gear-Only Area, June 1 – September 30 (Area 1A, Alternative 7) 

 
 



 

Amendment 1 FSEIS  May 3, 2006 50

Summary of Alternative 7 

Primary Measure Category Measure 

Limited Access Limited Access in All Management Areas 

(Area 1 Qualification Criteria) 
Current permit requirement plus 

500 mt in one year between 1/1/88-9/16/99 

(Areas 2/3 Qualification Criteria) 
Current permit requirement plus 

250 mt in one year between 1/1/88-12/31/03 

Limited Access Incidental Catch 
Permit 

15 mt in one year between 1/1/93-12/31/02 
15 mt possession limit 

PS/FG Only Area 
Area 1A 

June 1 – September 30 
 
 

5.1.3 Non-Preferred Independent Management Measures 
The Council considered several alternatives for the independent management measures in Amendment 1– 
measures not related to the limited access program or the purse seine/fixed gear-only area.  For the 
following independent management measures, however, only the no action alternative was considered in 
addition to the action that is proposed in this amendment (see Section 4.0 for a description of the 
proposed management action): 

• MSY (Section 4.5) – no action alternative would have maintained an MSY value of 317,000 mt; 
• Determining the Distribution of Area-Specific TACs (Section 4.6) – no action alternative would 

maintain the status quo process for determining the distribution of TACs when developing the herring 
fishery specifications; 

• TAC Set-Asides for Research (Section 4.8) – no action alternative would maintain the status quo and 
not authorize the establishment of set-asides for research as part of the herring fishery specification 
process; 

• VMS Requirements (Section 4.1.4.3) – no action alternative would have maintained the current 
requirements for vessels intending to catch 500 mt of herring or more in a year to obtain a Category A 
permit and use VMS; 

• Measures to Address Fixed Gear Fisheries (Section 4.9) – no action alternative would have 
maintained current regulations/restrictions for fixed gear fishermen; the Council actually considered 
three alternatives to address fixed gear fisheries and selected two of those alternatives to be 
implemented together in Amendment 1, so the only alternative that remains non-preferred for fixed 
gear fisheries is the no action alternative. 

 
The non-preferred independent measures were analyzed in the Amendment 1 DSEIS, and public 
comments regarding these measures were solicited by the Council during the Amendment 1 public 
hearings.  The Council selected the final management measures for Amendment 1 based on the analyses 
in the DSEIS as well as public comments, and the Council’s rationale for the proposed measures is 
summarized in Section 6.0 of this document.  The additional non-preferred independent management 
measures are described in the following subsections. 
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5.1.3.1 Timing of the Herring Fishery Specification Process 
In Amendment 1, the Council is proposing that the herring fishery specification process be a three-year 
process so that specifications can be set for a longer time period, improving stability in the fishery and 
reducing the administrative and manpower burdens associated with annual specification setting (see 
Section 4.7 for the proposed three-year process).  This was identified as the Council’s preferred 
alternative in the Amendment 1 DSEIS.  The Council considered two additional non-preferred 
alternatives relative to this measure: 
 
Timing Measure 1 – No Action 

This measure represents the status quo.  Under this measure, no changes to the timing of the current 
specification process would be implemented in this amendment. 
 
Timing Measure 2 – Two-Year Process 

Under this measure, the specification process for the Atlantic herring fishery would change to a two-year 
process, as summarized below*: 

• The Herring PDT will meet with the Commission’s Technical Committee to review the status of the 
stock and the fishery and to prepare a biennial SAFE Report (every two years).  While a SAFE Report 
will only be prepared biennially, the PDT will meet at least once on alternate years to review the 
status of the stock relative to the overfishing definition if information is available to do so. 

• When conducting a biennial review and preparing a SAFE Report, the PDT/TC will report to the 
Council/Commission no later than July with any necessary adjustments to the specifications. 

• Specifications and TACs will be implemented by the Regional Administrator once approved by the 
Council.  Specifications will be set for two fishing years. 

• This measure maintains flexibility to adjust the fishery specifications in the interim years.  If the 
Council determines that the specifications should be adjusted during the two-year time period, it can 
do so through the same process after one year. 

• If the specifications will not be changed for the upcoming two fishing years, this will be announced 
through a notice action in the Federal Register. 

 
The Council’s rationale for selecting the specific management measures proposed in Amendment 1 is 
summarized in Section 6.0 of this document. 
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5.1.3.2 Adjustments to Management Area Boundaries 
In Amendment 1, the Council is proposing to re-define Area 3 (and consequently, Areas 1B and 2) to 
address two related recommendations from the 2003 TRAC Assessment Meeting (see Section 4.3 for the 
proposed management area boundaries).  This was identified as the Council’s preferred alternative in the 
Amendment 1 DSEIS.  The Council considered two additional non-preferred alternatives relative to this 
measure: 
 
Area Measure 1 – No Action 

This measure would maintain the current management area boundaries for the Atlantic herring fishery 
(see Figure 5). 
 
Figure 5  Current Management Areas for the Atlantic Herring Fishery 
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Area Measure 3 – Redefine Area 3 and Eliminate the 1A/1B Boundary 

This measure is based on the revision to Area 3 proposed in Area Measure 2 with the additional 
elimination of the boundary line between Area 1A and 1B, thereby creating one larger Area 1 and three 
management areas instead of four.  The management area boundaries associated with this measure are 
illustrated in the following figure. 
 
Area Measure 3 – Area Boundaries if 1A/1B Line is Eliminated (Proposed Area 3 Shaded) 

 
 
The Council’s rationale for selecting the specific management measures proposed in Amendment 1 is 
summarized in Section 6.0 of this document. 
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5.1.3.3 Open Access Incidental Catch Permit 
In Amendment 1, the Council is proposing to establish an open-access incidental catch permit for vessels 
that do not qualify for limited access permits, with an associated 3 mt possession limit and a restriction of 
one landing per calendar day (see Section 4.2 for the proposed open access permit).  This measure was 
developed primarily to minimize bycatch and provide opportunities for vessels targeting other species to 
land small amounts of herring.  The Council considered the following additional non-preferred 
alternatives relative to this measure: 
 
OA Measure 1 – No Action 

Under this measure, no open access incidental catch permit would be established in this amendment.  It is 
likely that some smaller vessels that catch herring incidentally for local bait markets would not qualify for 
a limited access permit and would be required to discard all herring they catch incidentally if this measure 
is selected. 
 
OA Measure 2 – 1 MT Incidental Catch Permit 

Under this measure, vessels that do not qualify for a limited access permit (if such permits are established 
in this amendment) could obtain an open access incidental catch permit.  Vessels that obtain this permit 
would be restricted by a possession limit of 1 mt of herring per trip (2,204 pounds). 
 
When 95% (or other percentage specified in this amendment) of the TAC in a management area is 
projected to be reached and the directed fishery closes, incidental catch in the area closed to directed 
fishing will be limited to 2,000 pounds per trip, as it is currently.  Under this measure, possession limits 
for incidental catch permit holders in a management area that is closed to directed fishing will be reduced 
to 2,000 pounds. 
 
OA Measure 4 – 5 MT Incidental Catch Permit 

Under this measure, vessels that do not qualify for a limited access permit (if such permits are established 
in this amendment) could obtain an open access incidental catch permit.  Vessels that obtain this permit 
would be restricted by a possession limit of 5 mt of herring per trip (11,000 pounds). 
 
When 95% (or other percentage specified in this amendment) of the TAC in a management area is 
projected to be reached and the directed fishery closes, incidental catch in the area closed to directed 
fishing will be limited to 2,000 pounds per trip, as it is currently.  Under this measure, possession limits 
for incidental catch permit holders in a management area that is closed to directed fishing will be reduced 
to 2,000 pounds. 
 
The Council’s rationale for selecting the specific management measures proposed in Amendment 1 is 
summarized in Section 6.0 of this document. 
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5.1.3.4 Vessel Upgrade Restrictions 
In Amendment 1, the Council is proposing to establish vessel upgrade restrictions for limited access 
vessels that are consistent with restrictions in other limited access fisheries (10-10-20 provisions, see 
Section 4.1.4.2 for the proposed upgrade restrictions).  This measure was identified as the Council’s 
preferred alternative in the Amendment 1 DSEIS.  The Council considered the following additional non-
preferred alternatives relative to this measure: 
 
Upgrade Measure 1 – No Action 

Under this measure, no action would be taken in Amendment 1 to establish vessel upgrade restrictions for 
the Atlantic herring fishery.  As with all upgrade measures under consideration, the current vessel size 
restrictions in the Herring FMP would continue to apply. 
 
Upgrade Measure 3 

This measure is based on the vessel upgrade restrictions proposed by the East Coast Pelagic Association 
(ECPA). 
 
Under this measure: 

A vessel may be upgraded, whether through refitting or replacement, and be eligible to retain or renew a 
limited access permit, only if the upgrade complies with the following: 

(1)  The vessel’s horsepower may be increased only once, whether through refitting or 
replacement.  Such an increase may not exceed 50 percent of the horsepower of the vessel’s 
baseline specifications, as applicable. 
(2)  The vessel’s length, GRT, and NT may be increased only once, whether through refitting or 
replacement.  Any increase in any of these three specifications of vessel size may not exceed 25 
percent of the vessel’s baseline specifications, as applicable.  If any of these three specifications 
is increased, any increase in the other two must be performed at the same time.  This type of 
upgrade may be done separately from an engine horsepower upgrade. 

 
The Council’s rationale for selecting the specific management measures proposed in Amendment 1 is 
summarized in Section 6.0 of this document. 
 

5.1.3.5 Regulatory Definition of Midwater Trawl Gear 
In Amendment 1, the Council is proposing to modify the regulatory definition of midwater trawl gear to 
improve enforcement and clarify intent relative to how the gear should be fished (see Section 4.11 for the 
proposed midwater trawl gear definition).  The Council considered the following additional non-preferred 
alternatives relative to this measure: 
 
Definition Measure 1 – No Action 

Under this measure, no changes to the regulatory definition of midwater trawl gear would be implemented 
in this amendment.  The current definition, provided below, would remain effective. 
 
Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is being 
used to fish for pelagic species, no portion of which is designed to be or is operated in contact with the 
bottom at any time. 
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Definition Measure 3 

Under this measure, the regulatory definition of midwater trawl gear would be modified to reflect the 
definition used in the West Coast Groundfish Management Plan (Pacific Fishery Management Council).  
The regulatory definition of midwater trawl gear would be revised as follows: 

Midwater trawl gear means gear that is designed to fish for, is capable of fishing for, or is being used to 
fish for pelagic species, no portion of which is designed to be or is operated in contact with the bottom at 
any time.  Midwater trawl nets must have unprotected footropes at the trawl mouth, and must not have 
rollers, bobbins, tires, wheels, rubber discs, or any similar device anywhere in the net.  The footrope of 
midwater trawl gear may not be enlarged by encircling it with chains or by any other means.  Ropes or 
lines running parallel to the footrope of midwater trawl gear must be bare and may not be suspended with 
chains or any other materials. Sweepings, including the bottom leg of the bridle, must be bare.  For at 
least 20 ft (6.15 m) immediately behind the footrope or headrope, bare ropes or mesh of 16-inch (40.6-
cm) minimum mesh size must completely encircle the net.  A band of mesh (a “skirt”) may encircle the 
net under transfer cables, lifting or splitting straps (chokers), but must be: Over riblines and restraining 
straps; the same mesh size and coincide knot-to-knot with the net to which it is attached; and no wider 
than 16 meshes. 
 
Definition Measure 4 

Under this measure, the regulatory definition of midwater trawl gear would be modified to reflect the 
definition proposed by the ECPA.  The regulatory definition of midwater trawl gear would be revised as 
follows: 

Midwater trawl gear means trawl gear that is designed to fish for, is capable of fishing for, or is being 
used to fish for pelagic species, no portion of which is designed to be or is operated in contact with the 
bottom at any time.  The gear may not include bobbins, rollers or rockhoppers on its footrope or as part of 
the net. 
 
The Council’s rationale for selecting the specific management measures proposed in Amendment 1 is 
summarized in Section 6.0 of this document. 
 
 

5.2 MEASURES CONSIDERED BUT REJECTED 
The management alternatives and independent measures under consideration in Amendment 1 were 
developed by the Council, Herring Committee, Herring Advisory Panel, and Herring PDT from June 
2003 (after scoping) until November 2004, when the Council approved the management alternatives for 
inclusion in the DSEIS.  Many different approaches were considered for managing the Atlantic herring 
fishery during this process, and the Council reviewed ideas and proposals developed by the AP, herring 
industry participants, and other interested members of the public.  Development of the management 
alternatives and independent measures proposed in this amendment was an iterative public process, 
during which several management measures were eliminated from further consideration at this time.  
Those that were eliminated from further consideration are discussed below, along with the Council’s 
rationale for eliminating them at this time. 
 
It is important to note that although the measures described in the following subsections have been 
eliminated from further consideration in Amendment 1, the Council may reconsider any of them in a 
future action for Atlantic herring.  In some cases, details and preliminary analyses have already been 
conducted, making reconsideration of these measures in the future less burdensome prospect. 
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5.2.1 Alternative Values for MSY 
Currently, two measures are proposed to specify maximum sustainable yield (MSY) in Amendment 1: (1) 
no action, MSY remains 317,000 mt; and (2) a proxy value for MSY of 220,000 mt.  During the 
development of Amendment 1, the Council considered three additional values for MSY: 200,000 mt, 
222,000 mt, and 226,000 mt. 
 
The specification of 200,000 mt was developed by the Herring PDT as a potential proxy for MSY, given 
the uncertainty associated with the recent stock assessment (TRAC 2003) and the lack of consensus 
regarding the estimate of MSY for the stock complex.  The PDT developed this proxy for MSY based on 
average herring biomass estimates from the 1960-1970 time period and a fishing mortality rate that is 
assumed to be sustainable over the long-term (FMSY = 0.2-0.25).  The PDT rounded the historical average 
biomass down from 1.13 million mt to 1.0 million mt and utilized the lower end of the FMSY range (0.2), 
resulting in the 200,000 mt proxy.  Ultimately, the Council felt that this proxy may underestimate long-
term yield from this resource, given the current estimate of MSY (317,000 mt), the results of the forward 
projection model (FPM) conducted by NEFSC scientists and presented at the TRAC Meeting (see below), 
and the multiple “layers” of precaution embedded in the Herring PDT’s approach.  In March 2004, the 
Council rejected this measure and instead utilized the Herring PDT’s approach to develop a similar proxy 
value of 220,000 mt, which is described in Section 4.5 of this document (p. 23). 
 
The specification of 222,000 mt for MSY is consistent with the estimate of MSY that resulted from the 
forward projection model (FPM) that was presented by U.S. scientists at the TRAC meeting in February 
2003.  The methodology utilized to derive this estimate is described in the TRAC assessment 
documentation contained in Appendix I to this document (Volume II).  Because no consensus was 
reached at the TRAC meeting and the SSC did not fully endorse the reference points from the FPM 
assessment, the Herring PDT expressed concern about utilizing this value for MSY in Amendment 1 and 
felt that scientific consensus should be reached prior to adopting a new value for MSY.  The PDT instead 
recommended adopting a proxy value for MSY until stock assessment uncertainties can be resolved.  In 
March 2004, the Council supported the PDT’s recommendation and agreed to consider a proxy value of 
220,000 mt, as described in Section 4.5 of this document (p. 23). 
 
The specification of 226,000 mt for MSY was proposed by the Herring Committee and is based on the 
Herring PDT’s approach to developing the 200,000 mt proxy value, described above, except that the 
upper end of the FMSY range (0.25) was utilized.  The result of applying the upper end of the FMSY range to 
the average biomass from 1960-1970 (rounded down) is a proxy for MSY that is outside of the range of 
both stock assessments presented at the TRAC Meeting in 2003 – 226,000 mt.  For this reason, the 
Herring PDT recommended that this measure be eliminated from further consideration, and the Council 
supported the PDT’s recommendation when it developed the proposed proxy value for MSY (220,000 
mt). 
 

5.2.2 TAC Set-Asides to Address Incidental Catch in the Mackerel Fishery 
During the development of Amendment 1, the Council considered several specific measures for set-asides 
to accommodate incidental catch in the mackerel fishery, including an authorization to set-aside up to 
25% of the Area 2 TAC, and non-area-specific annual TAC set-asides of 10,000 mt and 20,000 mt.  
Further discussion of these measures highlighted some problems that may arise in the future, particularly 
relative to the proposed non-area-specific set-asides for the mackerel fishery.  The details of research set-
asides were less clear in earlier versions of Amendment 1, and the Council agreed that these also should 
be addressed during the specification process. 
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The measures for specific TAC set-asides for incidental catch in the mackerel fishery were found to be 
problematic from an administrative and enforcement perspective.  It would be difficult to clearly define 
directed mackerel trips versus directed herring trips, and enforcement of the proposed set-asides on an 
individual-vessel basis would be especially difficult.  It would be possible to explore other approaches for 
a set-aside to accommodate incidental catch in the mackerel fishery if the Council has more flexibility to 
address this issue regularly during the specification process.  Moreover, establishing a specific set-aside in 
Amendment 1 (10,000 mt, for example) means that another Council action (framework adjustment) 
would be required to change the set-aside amount in the future, unless the Council authorizes TAC set-
asides to be addressed as part of the specification process. 
 
After further consideration, based on the Herring PDT’s recommendations and with the support of the 
Herring AP and Committee, the Council opted to handle the details of this issue during the specification 
process rather than select a particular amount or percentage to set-aside annually for incidental catch in 
Amendment 1.  The measures proposed in the Amendment 1 DSEIS would have authorized the Council 
to establish TAC set-asides for incidental catch and research during the specification process, as problems 
arise and needs are identified.  Analyses of the TAC set-asides that are selected would be included as part 
of the analyses required for the herring fishery specification package.  This helped to reduce the 
complexity and narrows the focus of Amendment 1. 
 
Aside from the no action alternative, the Council proposed in the Amendment 1 DSEIS to implement a 
measure to allow the establishment of TAC set-asides for the mackerel fishery as part of the specification 
process.  In her comments on the Amendment 1 DSEIS, the NMFS Northeast Regional Administrator 
expressed significant concern about this measure and the fact that many important details were not 
addressed.  For example, “how would a vessel demonstrate that it was fishing for Atlantic mackerel?  
Would it be required to possess mackerel as well as Atlantic herring?  How would the catches of such 
vessels be inspected…”?  NMFS’ comments on the DSEIS suggested that this measure needs further 
discussion and development.  In addition, the Mid-Atlantic Fishery Management Council, responsible for 
the management of the Atlantic mackerel fishery, suggested elimination of this measure from further 
consideration at this time in its comments on the Amendment 1 DSEIS.  The Mid-Atlantic Council’s 
reasons for suggesting that this measure be eliminated from Amendment 1 are similar to the concerns 
expressed by NMFS. 
 
The following language was considered in an effort to address NMFS’ concerns when the Council 
selected final management measures for inclusion in Amendment 1: 

Amendment 1 will authorize the Council, in consultation with the Commission, to set-aside 0-
5% of the TAC from management Areas 1B, 2, and/or 3 to accommodate the incidental 
catch of herring in the directed mackerel fishery if/when a TAC is reached and the directed 
herring fishery closes.  The Council will determine the specific set-aside amounts and the 
management area(s) to which they apply during the fishery specification process. 
 
Currently, the herring fishery closes in a particular management area when it is projected that 
95% of the area TAC has been/will be caught.  The remaining 5% of the TAC is set-aside for 
incidental catch in other fisheries (under a 2,000-pound trip limit) after the directed fishery is 
closed.  The set-aside for incidental catch in the mackerel fishery would be in addition to the 
current 5% set-aside for incidental catch once the directed fishery in a management area closes 
(and in addition to any research set-aside that may be established). 
 
• Vessels with a Federal mackerel permit will be required to obtain a Letter of Authorization 

from NMFS to fish under the set-aside once the directed herring fishery closes in a 
management area and the mackerel set-aside is made available. 
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• Mackerel vessels would still be required to possess a herring permit to land herring under 
the set-aside and would be required to report their herring catch as they currently do (and 
as modified by this amendment, where applicable). 

• Analyses of the set-asides would be included as part of the analyses required for the fishery 
specification package. 

• Additional administrative details related to this measure, if necessary, will be specified 
through a framework adjustment if the need for a mackerel set-aside arises in the future. 

• This amendment does not authorize the establishment of set-asides for incidental catch in 
the mackerel fishery in Area 1A. 

 
Unfortunately, the details of this provision could not be adequately developed in a timely manner for 
inclusion in the final Amendment 1 document.  The Council chose to eliminate this measure from further 
consideration at this time for this reason and because there is currently no need for a set-aside to address 
incidental catch in the mackerel fishery (the herring TACs in Areas 2 and 3 are not yet fully utilized).  
The Council intends to address this issue as the need arises in a future action related to the Atlantic 
Herring FMP. 
 

5.2.3 Options for In-Season Adjustments to TACs 
During the development of Amendment 1, the Council considered measures to allow for in-season 
adjustments to the Area 1A TAC.  The Council considered authorizing in-season adjustments to the Area 
1A TAC to provide greater flexibility in the fishery and ensure that the available yield from the herring 
resource is fully utilized.  The adjustments would better allow fishermen to harvest all of the yield 
assumed by the Herring PDT to have been harvested when determining the specifications and the area-
specific TACs during the prior year. 
 
In-season adjustments to the Area 1A TAC were considered for two different scenarios: 

1. Catch Underage in the New Brunswick (NB) Weir Fishery – Currently, 20,000 mt of the inshore 
component of the resource is assumed to be caught in the NB weir fishery and is deducted from the 
available yield from the inshore component before allocations are made to the various management 
areas.  In any given year, it is possible that catches in the NB weir fishery will be lower (or higher) 
than what is assumed.  In cases where the actual NB weir fishery catch is lower than the assumed 
amount, an in-season adjustment would allow the difference to be re-allocated to the U.S. fleet fishing 
on the inshore component of the resource in Area 1A. 

2. Catch Underage in the Area 2 Winter Fishery – Currently, when determining area-specific TACs 
for the upcoming fishing year, 20% of the Area 2 TAC is assumed to be composed of fish from the 
inshore spawning component, and the TAC is assumed to be fully utilized for the purposes of 
analysis.  Based on the current TACs, this equates to 10,000 mt of fish from the inshore component 
that are assumed to be caught in Area 2.  The Area 2 fishery is predominantly a winter fishery, 
occurring from December through March, and the TAC for Area 2 has never been fully utilized.  If 
the Area 2 TAC is not fully utilized during the winter fishery, it may be possible to re-allocate the 
remaining catch assumed to come from the inshore component back to Area 1A for the duration of 
the fishing year. 

 
When evaluating this measure, the Herring PDT expressed concern and recommended that in-season 
adjustments be eliminated from further consideration for several reasons.  Uncertainty regarding the stock 
component mixing ratios and the potential to overfish the inshore component of the resource if TACs are 
adjusted during the fishing year are the primary technical reasons why the PDT recommended elimination 
of this measure. 
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• Moving fish from one management area to another during the fishing year is complicated and is based 
on somewhat uncertain assumptions about mixing ratios.  The timing of catches in various 
management areas is important, and it may not be appropriate to shift allowable catches of fish from 
one management area to another during the fishing year, especially when those catches consist of fish 
from two different stock components. 

• The approach in the original Herring FMP for apportioning catches by management area was 
designed to produce catches from Area 1A that are consistent with historical catches; it does not seem 
practical to apply this approach in the reverse manner during the fishing year.  In fact, this measure 
may increase the catch of the inshore component of the resource, which concerns the PDT. 

• Estimating catches in the New Brunswick (NB) weir fishery and the Area 2 winter fishery in October 
does not prevent catches in these fisheries from increasing in November and December beyond what 
is estimated, even if a “buffer” is incorporated to account for fishing in November and December.  
This measure could, therefore, result in overfishing of the inshore component of the resource, 
especially if fishing patterns change and/or fishing effort increases above historical levels in the later 
part of the year. 

• Obtaining real-time data about the catch of herring in the NB weir fishery is not guaranteed.  NMFS 
did not approve the in-season adjustments proposed in the original Herring FMP because there was no 
way for NMFS to ensure that real-time data from the Canadians would be provided in future years; 
today, there is still no such assurance. 

• If in-season adjustments are going to be considered for catch underages in either the NB weir fishery 
or the Area 2 winter fishery, then they should also be considered for catch overages.  For example, if 
catch in the NB weir fishery increases to 30,000 mt, 10,000 mt above the estimated catch, then 
adjustments would have to be made to account for this increase (either close the Area 1A fishery 
earlier or reduce the 1A TAC in the following year, or both).  This approach should account for both 
underages and overages, not just underages. 

 
The Council considered the Herring PDT and Committee recommendations and agreed to eliminate this 
measure from further consideration at its March 23-25, 2004 meeting. 
 

5.2.4 Measures Related to the Development of a Limited Access Program 
Development of a limited access program for any fishery is complicated and requires consideration of 
many factors, including, but not limited to, historical participation, current participation, fleet harvesting 
capacity, domestic processing capacity, stock status, and market conditions.  Invariably, many different 
approaches and options for qualification criteria are considered during the development of a limited 
access program, and many are eliminated through these deliberations. 
 
The Council, Herring Committee, and Herring AP worked closely to develop the management 
alternatives that were analyzed and reviewed in the Amendment 1 DSEIS, each of which include a limited 
access program, during many meetings over the course of many months, and numerous approaches and 
options for qualification criteria were considered for the herring fishery.  Preliminary analyses was 
provided by the Herring PDT in most cases, and the alternatives that were considered in this amendment 
are the result of a very iterative process, during which several decisions were made by the Council 
relative to the approach for limiting access to the herring fishery in this amendment.  The major decisions 
made by the Council during this process that contributed to the details of the management alternatives and 
the elimination of some measures include: 
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• Elimination of measures that would establish limited access in Area 1A only (versus all of Area 1); 
• Elimination of qualification criteria measures that would require historical landings to come from a 

specific management area(s); 
• Elimination of redundant qualification criteria and qualification criteria that utilize the September 16, 

1999 control date in Areas 2/3; and 
• Modifications to a “controlled access” approach, which is under consideration for Areas 2 and 3. 
 
The Council’s rationale for eliminating and/or modifying each of the above measures is discussed in the 
following subsections. 
 

5.2.4.1 Limited Access in Area 1A Only (Versus 1A+1B) 
Initially, the limited access alternatives in the Draft Amendment 1 document included options to limit 
access to either all of Area 1 (1A+1B) or Area 1A only.  If the Council determined that limited access 
should be established in Area 1A only, then Area 1B would have remained an open-access area or would 
have been managed under a controlled access program (open access until a specified trigger is reached, 
which initiates the development of a limited access program).  This approach complicated the amendment 
and essentially doubled the number of limited access alternatives to consider and analyze for Area 1.  The 
Herring PDT conducted a preliminary analysis to identify any differences between qualifying vessels in 
Area 1A only and all of Area 1, and based on this analysis, the PDT recommended that the Council 
should apply limited access to all of Area 1 if it chooses to implement a limited access program in 
Amendment 1. 
 
The vast majority of vessels fishing in Area 1B are the same vessels fishing in Area 1A.  All but three of 
the qualification criteria under consideration when this issue was discussed (250 mt for 2 years during 
1988 - 2003, 100 mt for 1 year during 1988 - 2003, and 500 mt for 1 year during 1988 - 2003) result in 
the same number of vessels qualifying regardless of whether the landings are based on Area 1 total or 
Area 1A only.  In the three cases which are different, only one more vessel qualifies by including landings 
from all of Area 1 as opposed to just Area 1A.  In other words, vessels are able to qualify based almost 
entirely on Area 1A landings (fishing activity in 1B does not influence vessels’ ability to qualify for 
limited access in Area 1). 
 
In addition, the Council considered establishing a controlled access program in Area 1B, allowing the 
area to remain open-access until a specified trigger is reached, at which time the Council would be 
required to develop a limited access program.  If Area 1B had been subject to a controlled access program 
instead of a limited access program (or open access), recent landings from Area 1B suggest that the 
trigger (either 50% or 75% of the TAC) could have been reached during the first year under Amendment 
1, immediately initiating the development of a limited access program for Area 1B (see Table 4). 
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Table 4  Landings by Management Area as a Percentage of the Area’s TAC (VTR) 

Year Area 1A (% of TAC) Area 1B (% of TAC) Area 2 (% of TAC) Area 3 (% of TAC) TOTAL 
MT 

1997 88,069  (147%) 2,972  (30%) 22,157  (44%) 6,228 (12%) 119,427 
1998 51,696  (86%) 4,363  (44%) 22,394  (45%) 27,284  (55%) 105,737 
1999 75,533 (126%) 1,632  (16%) 22,712  (45%) 5,718  (11%) 105,647 
2000 60,612  (101%) 7,468  (75%) 27,198 (54%) 13,199  (26%) 108,658 
2001 53,271  (89%) 16,704  (167%) 15,821  (32%) 35,079  (70%) 121,332 
2002 60,044  (100%) 7,335  (73%) 11,038  (22%) 14,177  (28%)* 92,594 
2003 59,934  (100%) 5,026  (50%) 16,489 (33%) 21,738  (36%) 103,187 

*The TAC in Area 3 was increased from 50,000 mt to 60,000 mt in 2003. 
 
At its March 23-25, 2004 meeting, based on the Herring PDT analysis and recommendations, the Council 
agreed that if a limited access program is established for Area 1 in Amendment 1, it would apply to both 
Area 1A and Area 1B.  The option to apply limited access to Area 1A only, therefore, was eliminated 
from further consideration. 
 

5.2.4.2 Qualification Criteria – Historical Landings from a Specific Management Area 
Initially, the Amendment 1 alternatives included options to require that historical landings come from a 
specific management area(s) or any/all management areas to qualify for a limited access permit.  For 
example, if a proposed qualification criterion for a limited access program in Area 1 was 500 mt in any 
one year from 1993-2001, the Council could have required vessels to demonstrate 500 mt of landings 
specifically from Area 1, or from any combination of management areas in order to qualify for a limited 
access permit in Area 1.  This essentially doubled the number of qualification criteria options that the 
Council was considering. 
 
In March 2004, the Herring PDT recommended that the Committee/Council revisit this issue and 
determine whether or not historical landings requirements will be area-specific in the proposed 
qualification criteria options.  The PDT’s intent was to reduce the complexity of the proposed 
qualification criteria options and simplify the analyses required in the Amendment 1 DSEIS.  At that 
time, the PDT expressed concern about allowing landings to come from any/all management areas and 
felt that this approach could potentially defeat the purpose of area-specific limited access programs.  The 
Council considered the PDT’s advice and determined in March 2004 that historical landings should be 
area-specific in any of the limited access programs under consideration in Amendment 1. 
 
After further investigation, the Herring PDT discovered that requiring historical landings to come from a 
specific management area(s) could prove to be impossible in many cases, due to the limitations of 
historical data.  Council staff brought this issue back to the Council for further discussion at its July 2004 
meeting and recommended that the Council allow historical landings to come from any management 
area(s). 
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Council Staff Discussion (excerpts from Limited Access Discussion Paper presented at July 13-15, 
2004 Council Meeting) 
In terms of qualifying vessels for an area-specific limited access program for the herring fishery, none of 
the available sources of data are entirely complete, accurate, and devoid of potential problems or 
loopholes.  The Council should be aware of the potential problems associated with the available data, as 
these problems are likely to result in a larger number of vessels qualifying for a limited access program in 
a particular management area than can be predicted in the Amendment 1 DSEIS.  Additionally, the area-
specific component of the qualification criteria may present significant problems, as verifying the area 
from which historical landings came may not be possible in all cases. 
 
VTR and Dealer Data 
Since 1994, commercial fishing data have been gathered through a relatively comprehensive system of 
fishermen’s reports, called vessel trip reports (VTRs) or logbooks.  In general, VTR data are used as the 
primary source of trip-level information for landings by species, area fished, and days absent.  The VTRs 
also contain data on kept pounds by species but cannot be used to estimate landed value.  One helpful 
element of the VTR data is that they include information about fishing location – latitude and longitude as 
well as statistical area. 
 
• The VTR program was initiated for some fisheries in 1994, but 1994 is considered to be an 

incomplete year in terms of logbook reporting.  For fisheries that required logbook reporting at the 
time, VTR data are considered to be complete from 1995 onward. 

• The Herring FMP did not become effective until the start of the 2001 fishing year.  Prior to 2001, 
many herring vessels were not engaged in other fisheries that required them to report their catch 
through the VTR system.  As a result, VTR reporting for the herring fishery in particular is 
incomplete prior to 2001. 

• In the past, VTR data have not been used to qualify vessels for limited access programs because they 
are considered less reliable than data that can be confirmed through a third party (dealer data, for 
example, see below).  VTRs are based on self-reported information, usually estimates provided by the 
vessel’s captain.  In a high-volume fishery like the herring fishery, catch estimates reported through 
VTRs may be less accurate. 

 
Of the 2,033 vessels that possessed a herring permit of any kind in 2003, 1,176 vessels (58%) possessed a 
Federal permit in 1994 which required landings be reported through the VTRs.  While 58% of herring-
permitted vessels may have been reporting in 1994, none were reporting in 1988.  Of the 110 vessels that 
possessed a Category 1 herring permit in 2003 (more than 500 mt), 83 vessels (75%) possessed a Federal 
permit in 1994 which required landings be reported through the VTRs. 
 
Reports of fish purchases submitted by dealers are the longest and most comprehensive database available 
to qualify vessels for a limited access program.  Dealer reports exist since the 1970s or earlier and are 
composed of reports submitted by dealers as well as port agents located throughout the region.  In 1994, 
when the VTR/logbook system was implemented, the dealer reporting system was re-vamped, and the 
collection of information by port agents was modified.  In 1994, fishing location/area was dropped from 
the dealer reports in lieu of area-specific information collected through the VTR system. 
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• The dealer information is the principal source of data on pounds and value by species and on market 

categories, but it cannot be used to identify area fished or to estimate fishing time.  Until 1994, area 
was recorded on dealer weighouts, but that was based on what the dealer reported where he/she 
thought the fish may have been caught.  For this reason, the area-specific element of the dealer data is 
considered to be somewhat unreliable. 

• Dealer data are most often used to qualify vessels for limited access programs because they are the 
most comprehensive data and represent a third party confirmation for a vessel’s landings.  
Unfortunately, however, they cannot be used to confirm areas from which fish may have been caught. 

• Combining dealer and VTR data in order to incorporate the area-specific element of the VTR data 
cannot be accomplished in many cases.  The linkage between the dealer and VTR/logbook data is not 
complete.  Because of the different ways that dealer reports have been submitted over time (by 
individual dealers, port agents, and/or lumped together by some States), there are many individual 
trips in the logbooks that cannot be matched to a specific dealer report. 

• Because the Herring FMP did not become effective until the start of the 2001 fishing year, dealer 
reports prior to 2001 may be incomplete.  This is true for dealers that may purchase only herring and 
would not have possessed any other permits that would have required them to submit dealer reports 
prior to 2001.  In the herring fishery, this may be the case for some lobster bait dealers. 

 
The Council weighed the potential problems associated with relying on area-specific historical data and, 
with the support of the Herring Advisory Panel and Committee, agreed to support the Council staff 
recommendation to modify the limited access qualification criteria options to allow historical landings to 
come from any management area.  This decision (July 2004 Council meeting) essentially eliminated the 
options that would require historical landings to be area-specific to qualify for a limited access permit. 
 
 

5.2.4.3 Qualification Criteria – Eliminating Redundancies and Reducing Complexity 
As previously noted, the Council considered numerous options for qualification criteria in both Area 1 
and Areas 2/3.  In addition to eliminating some options and making some of the decisions discussed 
above, the Council eliminated many qualification criteria options from consideration to further reduce the 
complexity of the amendment.  The result of the Council’s deliberations and the range of qualification 
options under consideration are reflected in the seven management alternatives proposed in the 
Amendment 1 DSEIS.  A summary discussion of the numerous alternative criteria that were considered is 
provided below. 
 
In March 2004, eleven (11) options were under consideration for qualification criteria for Area 1.  
Combined with the option to implement limited access in Area 1A only (versus all of Area 1) and the 
option to require historical landings to come from Area 1 (versus any management area), the number of 
possible qualification criteria and their potential implications became difficult to decipher and confusing 
for the public to understand.  The problems associated with the proposed criteria for Areas 2 and 3 were 
similar, as ten (10) options were initially under consideration.  To help simplify the development of the 
limited access alternatives and improve the quality of the required analyses, the Herring PDT constructed 
a “matrix” of the limited access qualification criteria options to help identify redundant options (i.e., those 
that produced similar results in terms of qualifying vessels).  The PDT presented this matrix in several 
forms to the Herring Committee, Advisory Panel, and the Council and recommended that certain options 
be eliminated for the purposes of simplifying the development of a limited access program. 
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The following matrix was presented by the Herring PDT to the Herring Committee and the Council in 
March 2004, along with a recommendation to eliminate the gray shaded cells (Table 5).  The Council 
supported the PDT recommendation and eliminated some qualification options at that time.  For similar 
reasons, the Council also voted to eliminate options that utilize 1993 as a starting date for qualification, as 
identical options that utilize 1988 as a start date were under consideration (options that were eliminated 
for this reason are also shaded in gray in Table 5).  During subsequent months, as the Council continued 
to develop the management alternatives, several additional qualification options were eliminated, 
primarily because they were redundant and/or the intent of the particular option was already captured in 
the range of options that ultimately were incorporated into the management alternatives presented in the 
DSEIS and public hearing document. 
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Table 5  Herring PDT Preliminary Analysis and Matrix: Options for Qualification in Area 1 and Areas 2/3 with Number of Qualifying Vessels 

Shaded cells were eliminated by the Council in March 2004 for reasons discussed in the previous section of this document. 
 12/12/00 - 9/18/03 1/1/93 - 9/16/99 9/16/93 – 9/15/01 1/1/93 - 7/31/03 1/1/88 - 9/16/99 1/1/88 - 12/31/02 1/1/88 - 7/31/03 1/1/75 - 9/18/03 
1,000 mt in 
1 year 

 from Area 1: 10 
(51,000 mt) 
from All areas: 13 
(54,100 mt) 

  from Area 1: 11 
(53,200 mt)  
from All areas: 14 
(55,800 mt) 

   

500 mt in 2 
years 

 
 

from Area 1: 9 
(39,300 mt) 
from All areas : 11 
(41, 400 mt) 

 
 

 
 

from Area 1: 10 
(41,000 mt) 
from All areas : 18 
(51,800 mt) 

  
 

 
 

500 mt in 1 
year 

 
 

from Area 1: 15 
(54,700 mt) 
from All areas : 18 
(56,100 mt) 

from All areas: 30  
from All areas : 37 
(82,800 mt) 
- herring permit 
 not required 

from Area 1: 16 
(56,400 mt) 
from All areas : 21 
(57,800 mt) 

 
 

from Area 1: 30 
(72,300 mt) 
from Areas 2&3: 24 
from All areas : 34 
(73,200 mt) 

 
 

250 mt in 2 
years 

 
 

 
 

 
 

 
 

 
 

from Area 1: 23 
(63,000 mt) 
from All areas : 29 
(65,700 mt) 

 
 

 
 

250 mt in 1 
year 

 
 

from Area 1: 18 
(55,600 mt) 
from Areas 2&3: 21 
from All areas : 21 
(57,200 mt) 

 
 

 
 

from Area 1: 19 
(57,300 mt) 
from Areas 2&3: 21 
from All areas : 29 
(58,900 mt) 

 
 

from Areas 2&3: 31 
from All areas: 41 

from All areas : 57 
(80,300 mt) 

100 mt in 2 
years 

 
 

 
 

 
 

 
 

 
 

 
 

from Areas 2&3: 24 
from All areas: 35 

 
 

100 mt in 1 
year 

 
 

from Areas 2&3: 18 
from All areas: 26 

 
 

 
 

from Areas 2&3: 27 
from All areas: 37 

 
 

from Area 1: 37 
(74,100 mt) 
from Areas 2&3: 35 
from All areas: 48 
(74,100 mt) 

 
 

100 mt from 
9/16/93 - 
9/15/99 
or 250 mt 
from 
9/16/99 - 
9/15/2001 

 
 

 
 

from All areas: 37  
 

 
 

 
 

 
 

 
 

1 lb in 1 
year 

from All areas: 1,890  
 

 
 

 
 

 
 

 
 

 
 

 
 

Own permit from All areas: 2,630        
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Table 5 continued (Areas 2/3 Below) 

 12/12/00 - 9/18/03 1/1/93 - 9/16/99 9/16/93 – 9/15/01 1/1/93 - 7/31/03 1/1/88 - 9/16/99 1/1/88 - 12/31/02 1/1/88 - 7/31/03 1/1/75 - 9/18/03 
 
1,000 mt in 
1 year 

 
 

from Area 1: 10 
(72,300 mt) 
from All areas: 13 
(75,300 mt) 

 
 

 
 

from Area 1: 11 
(74,000 mt)  
from All areas: 14 
(77,000 mt) 

 
 

 
 

 
 

 
500 mt in 2 
years 

 
 

from Area 1: 9 
(60,500 mt) 
from All areas : 11 
(62, 800 mt) 

 
 

 
 

from Area 1: 10 
(62,100 mt) 
from All areas : 18 
(79,400 mt) 

  
 

 
 

 
500 mt in 1 
year 

 
 

from Area 1: 15 
(76,100 mt) 
from All areas : 18 
(78,100 mt) 

from All areas: 30 from All areas : 37 
(116,400 mt) 
- herring permit 
 not required 

from Area 1: 16 
(77,800 mt) 
from All areas : 21 
(80,400 mt) 

 
 

from Area 1: 30 
(103,000 mt) 
from Areas 2&3: 24 
from All areas : 34 
(105,300 mt) 

 
 

 
250 mt in 2 
years 

 
 

 
 

 
 

 
 

 
 

from Area 1: 23 
(94,100 mt) 
from All areas : 29 
(99,700 mt) 

 
 

 
 

 
250 mt in 1 
year 

 
 

from Area 1: 18 
(77,600 mt) 
from Areas 2&3: 21 
from All areas : 21 
(79,900 mt) 

 
 

 
 

from Area 1: 19 
(79,300 mt) 
from Areas 2&3: 21 
from All areas : 29 
(82,900 mt) 

 
 

from Areas 2&3: 31 
from All areas: 41 

 
from All areas : 57 
(112,000  mt) 

 
100 mt in 2 
years 

 
 

 
 

 
 

 
 

 
 

 
 

from Areas 2&3: 24 
from All areas: 35 

 
 

100 mt in 1 
year 

 
 

from Areas 2&3: 18 
from All areas: 26 

 
 

 
 

from Areas 2&3: 27 
from All areas: 37 

 
 

from Area 1: 37 
(105,600 mt) 
from Areas 2&3: 35 
from All areas: 48 
(107,300 mt) 

 
 

100 mt from 
9/16/93 - 
9/15/99 
or 250 mt 
from 
9/16/99 - 
9/15/2001 

  from All areas: 37      

1 lb in 1 
year 

from All areas: 1,890        

Own permit from All areas: 2,630        
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Utilization of the September 1999 Control Date in Areas 2/3 
The control date was established on September 16, 1999 primarily as a response to concerns about excess 
harvesting capacity in Area 1A, and since that time, the focus of discussions regarding limited access in 
the herring fishery has primarily been the fishery in Area 1A.  In contrast, the TACs in Areas 2 and 3 
have not been fully utilized to date.  At its October and November 2004 meetings, the Herring Committee 
and Council considered issues related to utilizing the control date in all of the herring management areas 
and determined that qualification criteria options that utilize the control date in Areas 2 and 3 should be 
eliminated from further consideration.  This decision helped to further simplify the development of 
management alternatives and clarify the Council’s intent for the public with respect to implementing a 
limited access program in the herring fishery. 
 
While effort and capacity have increased in all herring management areas since 1999, the Council 
acknowledges the differences between the fishery occurring in Area 1 and Areas 2/3: 

• The TACs in Areas 2 and 3 have never been fully utilized, and there may be an opportunity to expand 
fishing effort in some of the offshore areas.  Recently, the Herring PDT has recommended that the 
Council encourage further expansion of the herring fishery in the offshore areas, particularly in Area 
3.  One of the Goals and Objectives for Amendment 1 (Section 3.2, p. 13) is to “prevent the 
overfishing of discrete spawning components of Atlantic herring.”  Shifting and/or increasing effort 
in the offshore areas may help to reduce effort on the inshore component of the resource and 
minimize the risk of overfishing the inshore stock component. 

• The Council is aware that new vessels have entered the herring fishery since the September 1999 
control date and are pursuing the available TAC for herring in various management areas.  While the 
Council will seriously consider whether or not new entrants should have access to the fishery in Area 
1, which has been fully exploited since the FMP was developed in 1999/2000, there may be more 
opportunity to provide access to Areas 2/3 for a greater number of vessels.  One of the Goals and 
Objectives for Amendment 1 (Section 3.2, p. 13) is to “provide, to the extent practicable, controlled 
opportunities for fishermen and vessels in other Mid-Atlantic and New England fisheries.” 

 
Even if the September 1999 control date is not utilized, the Council maintained the flexibility to manage 
capacity in Areas 2 and 3 through several different approaches, which were reflected in the range of 
alternatives considered and analyzed in this amendment.  The approaches for Areas 2 and 3 included a 
somewhat restrictive limited access program (one that does not utilize the control date but limits access to 
vessels that have demonstrated a high level of participation in the herring fishery), a less restrictive 
limited access program, open access in Areas 2/3, and a controlled access program that is associated with 
a moratorium on permits and a limited access program to be implemented once a specified trigger is 
reached (see non-preferred alternatives in Section 5.1.2 of this document). 
 
Modification to the Controlled Access Approach Under Consideration for Areas 2/3 
Initially, the Council wanted to consider limited access, open access, and controlled access to manage the 
Atlantic herring fishery in Amendment 1.  Controlled access was originally developed as a stand-alone 
approach for Areas 2/3, in which case the herring fishery would remain an open-access fishery until a 
specified trigger is reached, at which time the Council would be required to develop a limited access 
program for these areas.  The Council considered the following four options for a trigger: 

Trigger Option 1.  When 75% or more of the TAC is reached in both Areas 2 and 3 in one fishing year, 
the development of a limited access program for both management areas is initiated. 
Trigger Option 2.  When 50% or more of the TAC is reached in both Areas 2 and 3 in one fishing year, 
the development of a limited access program for both management areas is initiated. 
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Trigger Option 3.  When 75% or more of the TAC is reached in either Area 2 or 3 in one fishing year, 
the development of a limited access program for both management areas is initiated. 
Trigger Option 4.  When 50% or more of the TAC is reached in either Area 2 or 3 in one fishing year, 
the development of a limited access program for both management areas is initiated. 

If this approach was adopted, the NMFS Regional Administrator would establish a new control date for 
Areas 2 and 3 when the selected trigger is reached.  The Council would then be required to immediately 
develop a limited access program and utilize this new control date for Areas 2 and 3. 
 
The intent of this amendment, as underscored by the goals and objectives (Section 3.2), is to prevent 
overfishing and manage capacity in the herring fishery at long-term sustainable levels so that the fishery 
can operate efficiently and achieve full utilization of OY on a continuing basis.  During 2004, as the 
Council worked to construct the management alternatives presented in the DSEIS, it became clear that a 
controlled access program by itself would not likely achieve the goals and objectives for this amendment, 
as it would allow the herring fishery to remain an open-access fishery until a point at which the fishery 
could already be overcapitalized.  The controlled access program also would set the stage for the 
development of another Council action, probably an amendment, to implement limited access in the areas 
where the trigger is reached, a process that could take two years or more once initiated. 
 
Instead of considering a controlled access program by itself, the Council chose to combine a controlled 
access program for Areas 2 and 3 with a moratorium on permits, effective upon implementation of 
Amendment 1, and a limited access program that would automatically become effective at the start of the 
next fishing year once the selected trigger of 75% or more of the TAC in either Area 2 or 3 is reached.  
This approach is reflected in Alternatives 3 and 4, both of which are non-preferred alternatives at this time 
(see non-preferred alternatives in Section 5.1.2 of this document). 
 

5.2.5 Additional Effort Controls in One or More Management Areas 

5.2.5.1 Days Out of the Fishery, Layover Days, and Seasonal TACs 
During the development of Amendment 1, the Council considered including any combination of the 
following effort controls as part of the management alternatives, to be implemented in one or more 
management areas: days out of the fishery (2 consecutive days), layover days (24 or 48 hours), and/or a 
quarterly division of a TAC for a management area(s).  Since effort controls were identified as a primary 
management measure in Amendment 1, the management alternatives need to identify the specific 
combination(s) of effort controls.  The Herring PDT sought clarification on this matter from the Herring 
Committee in October 2004.  The Herring Committee and Advisory Panel discussed the proposed 
additional effort controls, and the Committee and Council (November 2004) agreed to eliminate them 
from further consideration at this time for several reasons: 

• Days out of the fishery are already implemented through the ASMFC Interstate FMP for Atlantic 
Herring and would continue to apply in Area 1A following the implementation of Amendment 1.  In 
addition, the current seasonal split of the Area 1A TAC implemented through Framework 1 (January 
– May, June – December) would continue to apply if no action is taken in Amendment 1 to establish 
additional effort controls in Area 1A or any other management area. 

• Until a limited access program is established at least in Area 1, if not in all herring management areas, 
it is unclear whether or not additional effort controls are necessary, and such measures do not appear 
to be necessary in Areas 2 and 3 at this time. 

• Any need for additional effort controls in the fishery could be addressed in the future through a 
framework adjustment to the Herring FMP.  The Council also will support any additional effort 
control measures that the ASMFC may adopt in its amendment to the Interstate FMP for Atlantic 
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Herring, which is currently under development.  The language in this amendment also clarifies the 
framework adjustment provisions for measures to address fishing time to ensure that “no fishing” 
days could be implemented in the Federal FMP, consistent with the ASMFC measures for days out of 
the fishery. 

 

5.2.5.2 Days at Sea (DAS) and Individual Fishing Quota (IFQ) Options 
The Herring Committee and Council considered several approaches for a quota-based limited access 
program for participants in the herring fishery.  The intent of a quota-based allocation program would be 
not only to limit access to the herring fishery, but also to build-in additional controls on capacity and 
effort.  Under such a program, TACs or days at sea (DAS) for herring could be specifically allocated to a 
limited number of individuals or entities.  This would allow the individuals or entities to be responsible 
for controlling their own capacity and harvesting their share of the resource in a way that maximizes their 
economic benefits and the overall benefits to the fishery.  This approach also could reduce the need for 
additional effort and mortality controls in the fishery that may be necessary under other kinds of limited 
access programs (or in an open-access fishery). 
 
Some examples of quota-based programs that were considered during the development of Amendment 1 
include: 

1. Individual Fishing Quotas (IFQs/ITQs) – TAC (or DAS) shares could be allocated to individual 
vessels based on qualifying criteria.  These shares may or may not be transferable, depending on the 
objectives of the limited access program. 

2. Group/Sector Quota Shares – TAC (or DAS) shares, which may or may not be transferable, could 
be allocated to groups of fishery participants based on qualifying criteria.  Such groups could be 
identified by gear type, vessel size, and/or the establishment of cooperatives within the fishery.  The 
individual groups would be responsible for determining how to control their capacity and fish their 
TAC shares in the most effective manner. 

3. Community Quotas – TAC (or DAS) shares, which may or may not be transferable, could be 
allocated to communities involved in the herring fishery based on qualifying criteria.  The individual 
communities would be responsible for determining how to control their capacity and fish their TAC 
shares in the most effective manner. 

 
At its March 1-2, 2004 meeting, the Herring Committee and AP reviewed the details of the quota 
allocation and DAS options developed by the Herring PDT at the Council’s request (September 2003 
Council meeting).  Several outstanding issues and unanswered questions were discussed by the 
Committee and AP, some of which proved to be very complex (only a few are presented below for 
example): 

1. Will trading of quota and/or DAS be permitted? 
2. Should the number of initial participants (those who receive an initial quota/DAS share) be limited 

(through one of the proposed qualification criteria), or should the initial allocation of quota/DAS be 
based on current participants and/or those with landings history over a specific time frame? 

3. Should provisions be developed for allocation/access to crew members and new entrants?  If so, how 
should allocations be determined? 

4. Once allocations are made, should the mix of share holders by gear or area be maintained? 
5. How will the un-used portion of Area 2 and 3 TAC be utilized or allocated – see options above? 
 
Potential monitoring and enforcement problems associated with area-specific quota allocation or DAS 
programs were also identified, and it was acknowledged that an area-specific program would be very 
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difficult to develop and implement as part of Amendment 1.  For example, if quota allocations or DAS are 
area-specific, one vessel could receive three separate allocations.  As a result, the Council would need to 
consider restricting herring fishing trips to one management area (on a trip-by-trip basis) or a similar 
measure to ensure that area-specific quota allocations (or DAS) could be enforced both at-sea and 
dockside. 
 
The Herring Committee considered the issues described above and agreed to eliminate quota allocation 
and DAS measures from further consideration in Amendment 1 at the March 1-2, 2004 meeting.  The 
Committee’s rationale relates to concerns about the premature nature of this management approach in the 
herring fishery (for example, the TACs in Areas 2 and 3 have never been fully utilized), the time it will 
likely take to further develop these options and address associated important issues (potentially delaying 
the amendment), and uncertainties related to the ultimate structure of a limited access program in the 
herring fishery, which is also being considered in this amendment.  The Committee emphasized the need 
to address limited access in the herring fishery first before allocating quota shares to individual vessels or 
groups of vessels and expressed support for a more stepwise and long-term approach to developing a 
quota allocation program for the herring fishery. 
 
At its March 2004 meeting, the Council generally supported the Herring Committee’s recommendation to 
eliminate these measures from further consideration, but agreed to include a measure to establish a 
process for sector allocations in the herring fishery, once limited access is implemented in Amendment 1.  
The sector allocation process was presented in the Amendment 1 DSEIS and was under consideration as 
an independent measure which could be combined with any of the management alternatives under 
consideration.  Ultimately, the sector allocation process was rejected from further consideration at this 
time (see Section 5.2.12 of this document). 
 

5.2.6 Measures to Require a Processor Survey 
The Council considered developing options to improve herring processor reporting in this amendment.  
The intent of a processor survey would be to obtain better and real-time information that can be used to 
more accurately assess DAP during the specification process. 
 
The Council considered several possible approaches to developing a processor survey in Amendment 1 
and began to outline several options: mandatory survey administered by NMFS; mandatory survey 
administered by Council staff and/or Herring PDT; voluntary survey administered by NMFS; and a 
voluntary survey administered by Council staff and/or Herring PDT.  In March 2004, the Herring PDT 
recommended that these options be eliminated from further consideration in Amendment 1 to reduce the 
complexity of the amendment and re-focus the amendment on priority issues related to allocation and 
limited access.  The Herring Committee and the Council discussed this issue in March 2004 and voted to 
continue to consider this measure, suggesting that efforts be made to coordinate the survey with a similar 
survey that is conducted by the Mid-Atlantic Council for estimating processing capacity in the mackerel 
fishery.  However, upon further investigation by Council staff, it was discovered that the Mid-Atlantic 
Council no longer conducts a mackerel processor survey for a number of reasons (low response rates, 
timing issues, etc.), so additional guidance from the Herring Committee and Council was needed to draft 
specific options for this measure in Amendment 1. 
 
Unfortunately, due to timing and the need to address other priority issues, this measure was never fully 
developed for analysis in the Amendment 1 DSEIS.  In lieu of taking action in Amendment 1, the Council 
agreed to add this measure to the list of measures that could be implemented through a framework 
adjustment to the Herring FMP in the future so that the processor survey could be implemented in a 
timely fashion if the details can be more clearly specified. 
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5.2.7 Seasonal and Temporal Closures in High Bycatch Areas 
The Council considered several measures proposed by Oceana during the development of Amendment 1, 
one of which would establish seasonal and temporal closures in high bycatch areas, which would be 
identified based on available data.  The rationale for proposing this measure is to minimize bycatch in the 
herring fishery.  The Herring PDT reviewed this measure and recommended that it be eliminated from 
further consideration at this time for several reasons, discussed below.  The PDT also recommended that 
this measure be added to the list of measures that could be implemented through a framework adjustment 
to the Herring FMP in the future, if necessary, and as more information becomes available (see Section 
4.12, p. 34). 
 
Relative to identifying “high bycatch areas” for the herring fishery, the Herring PDT reviewed a report 
completed in 1999 and referenced in the Oceana proposal entitled, Using Observers to Monitor Status of 
Atlantic Herring Spawning Stocks and Groundfish Bycatch in the Gulf of Maine.  This report summarizes 
information collected by observers on 23 purse seine trips (50 sets) and 27 midwater trawl trips (54 tows) 
during 1997 and 1998 as part of a research program conducted by ME DMR and Manomet Center for 
Conservation Sciences.  Overall, bycatch totaled 2.56% of the midwater trawl catch and 1.9% of the purse 
seine catch on the observed trips.  Eighty three percent (83%) of all bycatch in midwater trawls was 
mackerel, and 97% of bycatch in purse seines was dogfish.  Groundfish bycatch consisted primarily of 
whiting and totaled 0.05% of the midwater trawl catch and 0.0001% of the purse seine catch. 
 
The Herring PDT expressed several concerns about using this report to identify “high bycatch areas: and 
develop measures for seasonal closures at this time: 

• Several PDT members who are familiar with the ME DMR/Manomet research and report noted that 
although the report utilizes the term bycatch when referring to the catch of any non-target species, it 
is highly unlikely that all non-target species were actually discarded.  Mackerel, for example, is 
known to be caught incidentally with herring, and much of the mackerel bycatch identified in the 
report may have been retained and landed as incidental catch.  The report does not differentiate 
between bycatch and incidental catch, which can be somewhat misleading.  It is therefore unclear 
how much of the identified bycatch was actually bycatch (discards) and how much was landed as 
incidental catch. 

• Mackerel represented 83% of the total bycatch on observed midwater trawl trips.  The herring and 
mackerel fisheries are known to overlap significantly, so incidental catch of herring in the mackerel 
fishery is acknowledged in the Herring FMP, just as incidental catch of mackerel in the herring 
fishery is acknowledged in the Mackerel FMP.  If bycatch is caught, landed, sold, and managed 
through another FMP (the Mackerel FMP, for example), then it should be characterized as incidental 
catch and not bycatch.  Additionally, Amendment 1 includes options for TAC set-asides to better 
accommodate the incidental catch of herring in the mackerel fishery.  It would therefore not be 
appropriate to also develop seasonal area closures in Amendment 1 based on areas of high mackerel 
incidental catch. 

• While it is unfortunate that data from NMFS’ Observer Program are not comprehensive enough to 
identify “high bycatch areas” at this time, several PDT members expressed concern about identifying 
areas and implementing closures that may have significant economic impacts based primarily on the 
ME DMR/Manomet report, which represents a “snapshot” of the herring fishery in 1997 and 1998.  
Much has changed in the herring and other fisheries over the past six years, including patterns of 
fishing effort.  All management measures should be based on the best available scientific information, 
and it does not seem appropriate to establish management measures for the sake of doing so in the 
absence of scientific information to support taking the action. 
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The Herring PDT recognizes that this is a significant issue and should be further investigated in the future 
as more and better data become available.  The PDT supports focusing this amendment on the collection 
of better information to monitor and assess bycatch in the herring fishery.  At its March 23-25, 2004 
meeting, the Council considered the Herring PDT and Committee recommendations and agreed to 
eliminate this measure from further consideration in Amendment 1 and add it to the list of measures that 
can be implemented through a framework adjustment in the future, or even through the specification 
process, whichever is most expeditious depending on the issues that arise as more information becomes 
available. 
 

5.2.8 Bycatch Caps (Other Than Haddock) 
During the development of this amendment, the Council considered a wide range of alternatives to 
address and manage bycatch in the Atlantic herring fishery.  The Herring and Groundfish PDTs 
developed options for catch caps for various groundfish stocks at this time, including cod, haddock, 
pollock, and redfish (see Appendix X).  The Council determined that a catch cap for haddock is the only 
measure that should be considered further in Amendment 1 because available information indicates that 
haddock is the most frequent bycatch species in the herring fishery at this time and that bycatch of other 
groundfish stocks is not a significant problem in the herring fishery. 
 
Ultimately, the Council separated the haddock bycatch measures from Amendment 1 and submitted them 
to NMFS as Framework 43 to the Multispecies FMP (March 2006) so that these measures could be 
implemented more expeditiously, specifically for the summer 2006 fishery.  As a result, there are no 
specific bycatch measures proposed in Amendment 1.  Bycatch in the herring fishery was addressed 
through Framework 43 and will continue to be addressed through future Council actions.  NMFS is 
currently developing an omnibus amendment to Northeast Region FMPs to address the need for a 
Standardized Bycatch Reporting Methodology (SBRM).  The SBRM for the herring fishery and measures 
to address bycatch and bycatch monitoring will be further addressed through the NMFS omnibus action, 
currently in process. 
 
Even though catch caps are proposed in Amendment 1 for haddock only, the Council maintains the ability 
to implement and adjust catch caps for other groundfish stocks as necessary in the future, through either a 
framework adjustment to the Herring FMP or the fishery specification process, whichever is most 
expeditious.  Discussion of this issue is provided in Section 4.12, p. 34, of this document, as well as 
Framework 43 to the Northeast Multispecies FMP (March 2006). 
 
Options for catch caps that were developed by the Herring and Groundfish PDTs and considered by the 
Herring Committee and Council during the development of Amendment 1 are discussed in more detail in 
Appendix X of this document and should be referenced for additional information (Appendix X, Volume 
II, Bycatch and Bycatch Monitoring – Background Information).  These options form the basis of the 
action proposed in Framework 43 to the Multispecies FMP. 
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5.2.9 Options to Address At-Sea Discards 
The Council considered several measures proposed by Oceana during the development of Amendment 1, 
one of which would require all fish caught in a net to be landed and would prohibit discarding at-sea on 
all trips catching herring.  The rationale for proposing this measure is to fully account for all herring that 
is caught as well as bycatch mortality, and to reduce waste in the herring fishery.  The Herring PDT 
reviewed this measure and identified several significant concerns: 

• The Herring FMP cannot mandate landings of species managed through other FMPs.  For example, 
landings may be prohibited in the Dogfish FMP if the quota is reached and the fishery is closed.  The 
Herring FMP cannot mandate that dogfish be landed on herring trips when the fishery is closed under 
the Dogfish FMP. 

• A vessel cannot land species for which it is not permitted.  If a vessel does not have a Federal permit 
for species x, then the Herring FMP cannot mandate the landing of species x because the vessel would 
be considered in violation of the FMP for Species X. 

• Some discards (primarily herring) occur on trips once a vessel “loads up” and has no more room to 
hold fish.  In these situations, there is no other choice but to discard the fish. 

 
Because the intent of this measure is to improve the collection of bycatch information and provide a 
mechanism to better document catch in the herring fishery, the Herring PDT noted that this objective may 
be achieved through other measures under consideration in Amendment 1.  For this reason as well as the 
monitoring/enforcement concerns described above, the Herring PDT recommended that the measure 
requiring full retention be eliminated from consideration in Amendment 1, and the Council supported the 
PDT’s recommendation at its March 23-25, 2004 meeting. 
 

5.2.10 Measures Related to a Purse Seine/Fixed Gear-Only Area 
Although referred to as a purse seine/fixed gear-only area, this measure is essentially a midwater trawl 
restricted gear area.  During the development of the management alternatives in Amendment 1, the 
Herring Committee, Advisory Panel, and PDT considered several measures to establish a purse 
seine/fixed gear-only area (ps/fg area), year-round or seasonal, in some or all of Area 1A.  As the 
management alternatives were constructed, some ps/fg area measures were eliminated from further 
consideration at this time.  Most notably, the Council eliminated a proposal for a large ps/fg area that was 
submitted by the Coalition for the Atlantic Herring Fishery’s Orderly, Informed, and Responsible Long-
Term Development (CHOIR).  The CHOIR proposal included a measure that would establish all of Area 
1A and a block of fishing grounds east of Chatham, MA as a ps/fg area, either year-round or seasonally 
(Figure 6). 
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Figure 6  Purse Seine and Fixed Gear-Only Area (CHOIR Proposal) 

 
 
In October 2004, the Herring Committee voted to eliminate this measure from further consideration, and 
the Council supported this recommendation in November 2004 for the following reasons: 

• Without making any specific recommendations regarding the CHOIR proposal, the Herring PDT 
questioned the biological justification (from a herring resource perspective) for restricting midwater 
trawl access to the large area proposed by CHOIR, particularly the block of fishing grounds east of 
Chatham.  The PDT sought clarification (from the Herring Committee and/or CHOIR) in 
October/November 2004 regarding the biological justification for closing this area to midwater 
trawling, particularly with respect to the perceived biological benefits of this measure for the Atlantic 
herring resource. 

• The Herring Committee acknowledged the importance of the issues raised by CHOIR (forage, 
predator-prey interactions), but some Committee members felt that the CHOIR proposal may not 
directly address those issues and may impose significant costs to the herring fishery without much 
benefit.  The Council supported the Herring Committee’s decision when it voted to approve the 
Amendment 1 management alternatives at its November 16-18, 2004 meeting. 
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5.2.11 Measures to Adjust the Start of the Herring Fishing Year 
Measures to change the fishing year for Atlantic herring were initially included in the list of primary 
management measures for Amendment 1, consequently requiring their incorporation into the proposed 
management alternatives.  The intent of changing the fishing year for Atlantic herring (to a later start date 
of June 1 instead of January 1) would be to: better coordinate the timing of the fishery with peak periods 
of demand; reduce the potential for derby fishing; address concerns related to fishing opportunities for 
fixed gear fishermen; and address concerns related to the incidental catch of herring in the mackerel 
fishery. 
 
Changing the fishing year would be considered a primary measure in Amendment 1 because it may affect 
access to the resource for one or more sectors of the fishery, and it may change patterns of fishing effort 
in one or more management areas.  As a result, considering a change to the fishing year could 
significantly increase the complexity and number of management alternatives.  The Herring PDT 
discussed this measure in October 2004 and identified the following potential issues/problems for the 
Herring Committee and Council to consider: 

• Depending on how fishing patterns in Area 1A change and because of mixing associated with 
different stock components, there could be biological consequences associated with starting the 
fishing year at a later date (June 1).  During the late spring and summer months (April-July), the mix 
of fish caught in Area 1A is assumed to be 50% from the inshore component and 50% from the 
offshore component.  During the fall and early winter (August – December), as the stock components 
separate for spawning, the fish caught in Area 1A are assumed to be 100% from the inshore 
component.  A June 1 start to the fishing year would ensure that TAC would be available through the 
remainder of the calendar year and during a time when there would be a greater proportion of inshore 
fish caught in Area 1A.  With a January 1 start to the fishing year, the fishery in 1A generally closes 
sometime in November, which may reduce the amount of fishing effort directed on the inshore 
component as compared to a June 1 start to the fishing year. 

• Changing the fishing year may complicate the calculation of area-specific TACs during the 
specification process and may create difficulties relative to the herring stock assessment, especially 
during the first few years.  In general, when fishing years are not consistent with the calendar year, 
fishing mortality must be estimated across a series of years and then pro-rated and averaged.  This 
also makes it more difficult to develop projections of future fishing mortality and stock biomass. 

• It is unclear how the current split season in Area 1A would be applied if the start of the fishing year 
changes to June 1.  The Area 1A TAC is currently split between two seasons, with 6,000 mt available 
from January 1 – May 31 and the remaining 54,000 mt available from June 1 – December 31.  
Reversing the split season would not be reasonable, as the intent is to allow the majority of the Area 
1A TAC to be taken during the summer, when demand for herring is highest.  However, maintaining 
the current split season may not be reasonable, as it is not appropriate (from a biological perspective) 
to carry over the remainder of the 6,000 mt TAC from January – May into the next fishing year.  This 
issue would require further clarification. 

 
For the reasons discussed above, and to further reduce the complexity of Amendment 1, the Herring 
Committee voted in October 2004 to eliminate this measure from further consideration in Amendment 1.  
The Council supported the Herring Committee’s decision when it voted to approve the Amendment 1 
management alternatives at its November 16-18, 2004 meeting. 
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5.2.12 Sector Allocation Process for the Herring Fishery 
In Amendment 1, the Council considered establishing a process and mechanism for allocating fishing 
quota to sectors as a way to further control effort and prevent overcapacity and overcapitalization in the 
fishery.  Sectors of vessels involved would be able to fish whenever it is most profitable for them without 
fear of a fishery closure or a “derby.”  If approved in Amendment 1, this measure would have simply 
established the mechanism and provide a framework for sectors to form and submit requests for quota 
allocations, which could be implemented in the future either through the framework adjustment or 
specification process. 
 
Inclusion of the sector allocation process in Amendment 1 was ultimately rejected by the Council at the 
January 2006 meeting.  The Council was uncomfortable with some of the details of the process and the 
uncertainties associated with the long-term impacts, particularly in Area 1A where the potential exists for 
a small number of vessels to monopolize the quota.  There was significant concern about the impacts of 
sector allocations on smaller vessels that have historically depended on 1A fish and qualify for a limited 
access permit in this amendment.  The Council determined that the most appropriate course of action for 
this fishery is to implement a limited access program in all management areas and address quota 
allocations in the future through a separate action.  At the January 2006 meeting when this measure was 
eliminated from further consideration in Amendment 1, the Council expressed interest in revisiting this in 
a future action related to the Atlantic Herring FMP.  The details of the sector allocation process that was 
eliminated from further consideration at this time are provided in the following subsections. 
 
From Amendment 1 Proposed Action (January 2006): 

This section of Amendment 1 establishes a process for the creation of fishing “sectors” and the allocation 
of TAC shares to the sectors.  Groups may be formed around common fishing practices, common 
homeport or landing port, common fishing area, common marketing arrangements, etc.  This section 
provides details on eligibility criteria, operations plan elements, monitoring and enforcement of sectors, 
allocation rules, and other related issues.  How the sector chooses to harvest its allocation could include a 
wide range of arrangements, including, but not limited to, a plan that simply sub-divides the TAC or a 
measure of effort among the vessels. 
 
The purpose of establishing this process is to allow greater opportunities for fishery participants to 
proactively engage in resource governance, to provide greater flexibility for participants, to guide the 
appropriate development of capacity, and, last, to create outcomes that are more socially and 
economically relevant for fishing groups within the biological limitations of the fishery (TACs).  In 
addition, vessels may want to form or join a sector to manage the incidental catch of herring in their 
fishery. 
 

5.2.12.1 Participation 
Only vessels with limited access permits (directed and incidental categories) are eligible to form sectors.  
Sectors are self-selecting, meaning that participation in a sector is voluntary, and that a set of mutually 
agreed upon vessels are eligible to participate.  Any interested group that meets the eligibility criteria can 
submit a proposal for a sector.  To initiate the process of sector creation, a group (two or more) of permit 
holders must agree to cooperate and submit a binding plan for management of that sector’s allocation of 
TAC.  Vessels electing to enter a sector are expected to cooperate and decide how to manage the 
allocation.  Vessels that do not choose to participate in a sector will remain in the competitive “common 
pool” fishery and will fish under the un-allocated TAC(s). 
 
Participation by non-limited access vessels in the sector is subject to approval by the Council as part of 
the action that implements the sector allocation, provided the details of such participation are specified in 
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the sector’s operations plan.  The harvest of a sector allocation may not be limited only to sector 
members.  A sector operations plan may specify that the sector will contract with non-sector vessels to 
harvest the sector allocation.  In this case, if the Council endorses this approach, the landings history of 
the contracted vessels would not be used in the calculation of future sector shares, the contracted vessels 
may not build herring catch history for themselves, and the operations plan will specify the contract 
details that will bind the contractor vessel to the rules of the sector. 
 

5.2.12.2 Formation of a Sector – Operations Plan 
A group that wants to form a sector and receive an allocation is required to submit a legally binding 
operations plan to the Council, which will ultimately require approval from the NMFS Regional 
Administrator.  The operations plan must be agreed upon and signed by all members of the sector and, if 
approved, will constitute a contract. 
 
The operations plan submitted by a self-selecting sector will be required to have, at a minimum, the 
following components: 

• A list of all participants; 
• A contract signed by all participants indicating their agreement to abide by the operations plan; 
• An entity name, address, phone number, and the name and contact information for a sector 

representative (a manager or director) that NMFS can contact regarding sector management issues; 
• A plan explaining how the sector will harvest its allocation, including contracts and methods to 

inform NMFS of changes in those arrangements over the year;  
• The original distribution of catch history of vessels in the sector (maintaining vessel data 

confidentiality); 
• A plan detailing how the sector will avoid exceeding its allocated TACs – this plan should include 

provisions for monitoring and enforcement of the sector regulations, including documentation of both 
landings and discards; 

• Rules for entry to and exit from the sector, including sanctions and procedures for removing members 
for contract violations; 

• Procedure for notifying NMFS if a member is no longer part of the sector for specified reasons;  
• A process through which the operations plan can be amended by sector members (i.e., how the sector 

will make decisions to amend their operations plans); 
• If the sector plans to contract for harvesting services with vessels other than those in that sector (see 

Monitoring, Enforcement, Transparency), details of such arrangements should be described in the 
operations plan; 

• An appropriate NEPA document assessing the impacts of forming the sector is also required and must 
be submitted to NMFS through the Council – the development of the NEPA document is the 
responsibility of the applicants. 

 

5.2.12.3 Sector Review, Approval, and Revocation 
A sector will submit its operations plan and NEPA document to the NMFS Northeast Regional Office and 
the Council no less than one year prior to the date that it plans to begin operations.  The Council will 
consider this plan in the course of the periodic framework adjustment or specification process and may, if 
approved, implement it through either of those processes.  After Council approval of a sector, the details 
of its operation will be primarily addressed between the sector and NMFS, although the Council will 
review and provide comment on these details. 
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The Regional Administrator may withdraw approval of a sector, after consultation with the Council, at 
anytime if it is determined that sector participants are not complying with the requirements of an 
approved operations plan or that the continuation of the operations plan will undermine achievement of 
fishing mortality objectives of the Atlantic herring FMP.  Withdrawal of approval of a sector may only be 
done after notice and comment rulemaking as prescribed by the Administrative Procedure Act. 
 
A sector is required to resubmit its operations plan to the NMFS Regional Office by September 1 every 
year, whether or not the plan has changed. NMFS may consult with the Council and will solicit public 
comment on the operations plan for at least 15 days, through proposed rulemaking in the Federal 
Register.  Upon review of the public comments, the Regional Administrator may approve or disapprove 
sector operations, through a final determination consistent with the Administrative Procedure Act. 
 

5.2.12.4 Allocation of TAC to Sectors 
The sector allocations represent a percentage share of TAC(s), not absolute amounts.  TACs are 
established through the fishery specification process, which is proposed to be a triennial process with the 
implementation of this amendment.  If declining stock conditions or other factors result in the need to 
reduce fishing mortality, the TACs will likely be reduced accordingly.  In this case, the sector’s 
percentage share of the TAC will not change, but the amount of TAC (metric tons of fish) that this share 
represents may decrease due to reduced TACs.  The same is true if the TACs increase for any reason. 
 
Sectors may be formed for each Area (1A, 1B, 2 and 3).  The allocation scheme uses area-specific 
landings data from 2001 onward.  Pre-2001 data cannot be used for this purpose, as not all vessels were 
required to report landings through the logbook or dealer programs prior to 2001 (see Section 7.4.2 of the 
Amendment 1 DSEIS for more detail).  Furthermore, the IVR area-specific quota monitoring program 
was not in place nor was VMS required.  Therefore, it is not possible to reliably determine landings by 
area. NMFS will use IVR and/or VTR data to determine the area from which the landings came and 
dealer data to determine the amount. 
 
The calculations used in determining a sector’s share are based on a vessel’s “high-three average”, i.e. the 
sum of the three highest yearly landings amounts, including zeros if there are less than three years of 
positive landings, from that  limited access vessel’s landings history for a given area (from 2001 onward), 
divided by three.  An average of the three highest years of landings (as opposed to cumulative landings, 
for example) allows for omitting years when a vessel may have been unable to fish for herring for a 
significant part of the year.  This gives all limited access qualified vessels in the fishery an equal chance 
to have their most productive herring years used.  If and when vessels decide to form a sector, they may 
use their landings from 2001 through the most recent completed fishing year to determine their “high-
three” average.  However, while a vessel participates in a sector, it does not build catch history in the 
management area associated with that sector. 
 
Sector Share Determination 

Sector shares cannot be calculated until NMFS makes its final determination of vessels eligible for 
limited access under the provisions of this amendment.  When a sector proposal is submitted, NMFS will 
verify the high-three landings levels by area chosen by the vessel wanting to join, using data from 
complete fishing years.  The averages for vessels wanting to join a particular sector will be added together 
and divided by the sum of the high-three averages for all vessels qualified for limited access in that area. 
When this fraction is multiplied by 100, the result is the sector’s percentage share of the TAC (see below). 
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The sector allocation is calculated by multiplying an adjusted area TAC by the sector’s percentage share.  
Amendment 1 maintains the program established by the FMP that requires closure of the directed fishery 
when 95% of the TAC in any management area is projected to be attained.  The remaining 5% of each 
area TAC allows herring vessels to continue to land incidental catches of herring, limited to 2,000 lb per 
trip.  Consistent with this TAC program, area TACs would be adjusted before the calculation of a sector’s 
allocation, by deducting 5% of the area TAC allocation for the incidental catch fishery.  In addition, 
Amendment 1 would establish a research TAC set-aside, a mackerel fishery set-aside, and a fixed gear 
set-aside; if such set asides had been allocated for an area in a specific fishing year, those would also be 
deducted from the area TAC allocation.  The remaining TAC would be the “adjusted area TAC.”  The 
sector allocation would be calculated by multiplying the adjusted area TAC by the sector’s percentage 
share. 
 
The remaining portion of the adjusted area TAC would be available for harvest by all non-sector 
participants in the fishery.  When that quantity is taken, only incidental catch (2,000 pounds) will be 
permitted by vessels not in a sector.  Sector vessels may continue to fish until their limit is reached. 
 
Area 1 (1A and/or 1B) 

When the first sector forms in Area 1, the high-three average of the vessels forming the sector will be 
calculated summed and divided by the sum of  the high-three averages for the entire fleet qualified as a 
limited access vessel in that area.  The sector’s allocation in the next fishing year will be the adjusted area 
TAC multiplied by that percentage sector share. 
 
If five years go by before the second sector comes forward, its potential members will calculate their 
high-three averages using data up to that point (most recent and complete year).  The second sector’s 
share will be the sum of the hi-three averages of the members divided by the sum of the high-three 
averages of all vessels qualified for fishing in that area.  The high-three averages for the members of the 
first sector in that area remain frozen.  The high-three averages for all others qualified in that area are 
based on data through the year of formation. 
 
The second sector’s percentage share is the sum of its members high-three averages divided by the sum of 
the high-three averages of all vessels qualified for limited access in that area multiplied by 100.  The 
second sector’s allocation is the adjusted area TAC multiplied by its percentage share.  The adjusted area 
TAC that remains after deducting both sector allocations would be available for harvest by all other 
participants in the fishery, consistent with their vessel permit restrictions. 
 
Areas 2 and 3 

The procedure for allocating TAC to Area 2 or 3 sectors is nearly identical to that used for Areas 1A or 
1B.  The adjusted TAC would be calculated by making the same deductions explained above (incidental 
catch, research set-aside, mackerel set-aside).  However, the sector allocation would not be calculated by 
multiplying the adjusted TAC by the sector’s percentage share.  Instead, because the TACs in these two 
areas are not yet fully utilized, the most recent complete year of landings by limited access vessels would 
be multiplied by the sector’s percentage share (calculated as described above).  After deducting the sector 
allocation, the remaining portion of the adjusted area TAC would be available for harvest by all other 
non-sector participants in the fishery, including open access permit holders (subject to the proposed 3 mt 
possession limit).  When that quantity is taken, only incidental catch (2,000 pounds) will be permitted by 
vessels not in a sector.  Sector vessels may continue to fish until their limit is reached.  If, in future years, 
the Area 2 and 3 TAC becomes fully utilized, then sector shares will be multiplied by adjusted TACs as is 
done for Area 1. 
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Membership Changes 

If a pre-existing sector accepts a new member, the percentage share brought to the sector is based on that 
vessel’s average high-three landings at the time it joins the sector (i.e., the vessel is treated as a ‘sector of 
one’ and a share based on the appropriate adjusted TACs is calculated.  This new single-vessel-sector 
share is added to the pre-existing sector).  If a vessel leaves a sector, that sector’s share is reduced by the 
individual vessel share the exiting vessel had when it joined the sector. 
 
Interaction Between Areas 

The following rules are established with respect to participation in sectors in more than one area: 

• Landings from an area used in the calculation of a high-three average may not be claimed for or 
applied to more than one sector in one area. 

• A vessel may be a member of more than one sector.  
• A vessel may not be a member of more than one sector in one area in a given year 
• A vessel may not develop independent history in an Area in which it is a sector member.   
• A vessel may develop independent history in an Area in which it is not a sector member. 
• A sector’s subsequent share (tons) will not be reduced because of failure to harvest its allocation. 
 
Area 1A Illustrative Example 

First Sector 

Assumptions: 

• 36 vessels with Area 1 limited access permits; 
• 5 vessels wish to form an Area 1A sector in 2007; 
• Area 1A 2007 TAC = 60,000 mt; 
• Open access incidental catch set-aside (5%) = 3,000 mt; 
• Area 1A research 2007 TAC set-aside = 2,000 mt; 
• Adjusted TAC for Area 1A is 55,000 mt; 
• The sum of the sector vessels’ average high-three landings (H3) = 12,600 mt; 
• The sum of all Area 1A limited access vessels average high-three landings (H3) from 2001 through 

2005 was 70,000 mt.  Note: since the 36 vessels which qualify for Area 1A have historically caught 
98% or more of the Area 1A landings and since high-three averages are being used, it is realistic that 
the sum will initially be greater than the TAC.  However, as will be shown, this does not unfairly 
allocate a larger share to the first sector. 

 
Using the information above, the first step in calculating the sector’s share is to divide the sector’s H3 
(12,600 mt) by the sum of all Area 1A limited access vessels’ H3 (70,000 mt).  The result is 18%.  The 
adjusted TAC is 55,000 mt.  The final step multiplies the sector share of 18% by the adjusted area TAC of 
55,000 mt to get a Sector 1 Area 1A TAC for 2007 of 9,900 mt.  After the deduction of the sector 
allocation, the remainder of the adjusted area 1A TAC (45,100 mt) would be available for harvest by all 
other participants in the fishery.  After that amount is caught, only incidental catch (2,000 pounds) will be 
permitted to be landed by vessels not in a sector.  Sector vessels may continue to fish until their limit is 
reached. 
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Second Sector 

Assumptions: 
• 36 vessels with Area 1 limited access permits; 
• 7 more vessels wish to form an Area 1A sector in 2010 in addition to the 5 that formed in 2007; 
• Area 1A 2010 TAC = 60,000 mt; 
• Area 1A research 2010 TAC set-aside = 2,000 mt; 
• Open access incidental catch set-aside (5%) = 3,000 mt; 
• The adjusted Area 1A TAC is then 55,000 mt; 
• The sum of the new sector vessels’ average high-three landings (H3) is also 12,600 mt (equal to 

Sector 1’s sum - for illustrative purposes); 
• The sum of all Area 1A limited access vessels average high-three landings (H3) from 2001 through 

2008 is 72,000 mt.  Note1: it is likely that this number will continue to increase through time as 
common pool vessels improve their H3.  Note2. the High-three averages of the first sector’s vessels 
used in this calculation are the same as was used in calculating their sector’s share, i.e. the sector 
vessel’s “high-three” is frozen while they are in a sector. 

 
The assumptions used for this second sector example are similar to the assumptions used for the first 
sector.  This is done to address concerns about how this process might affect the allocation to sectors 
forming later.  Using the information above, the first step in calculating the sector’s share is to divide the 
new sector’s H3 (12,600 mt) by the new all vessel Area 1A limited access H3 (72,000 mt).  The result is 
17.5%.  The next step is to determine the 2010 net TAC.  That is, the Area 1A adjusted TAC remains at 
55,000 mt in this example).  The final step, as before, multiplies the sector share of 17.5% by the net TAC 
of 55,000 mt to get a Sector 2 Area 1A TAC for 2010 of 9,625 mt for the sector.  After the deduction of 
both  sector allocations, the remainder of the adjusted Area 1A TAC would be 35,475 mt (55,000 mt less 
9,900 mt Sector 1 share, less 9,625 mt Sector 2 share) and would be available for harvest by all other 
limited access participants in the fishery.  Had the new denominator remained at 70,000 mt, Sector 2’s 
quantity would be the same as Sector 1’s. 
 
In this example, the second sector, which formed with the same sum of H3, ended up with a slightly fewer 
metric tons of landings than the first sector.  In fact, the second denominator was larger because, in part, 
of the actions of the sector 2 members.  It may also seem unfair that the denominator may continue to 
increase through time and that subsequent sectors forming with the same sum of H3 might get even less.  
However the second sector’s share (and subsequent sectors’ share) is based, in part, on each vessel’s 
performance in the common pool just prior to formation.  The decision that individual vessels face is 
whether to remain in the common pool to compete to improve their own H3 (it can never go down since 
there is no end date or moving start date). 
 
This approach provides flexibility along with an assurance that as sectors form, it will be impossible to 
allocate more than 100% of an area’s TAC.  In the case where the sum of all Area 1A limited access H3’s 
(the denominator of 70,000 mt in the first sector example) does not change over time (i.e., nobody 
improves their H3), then it would be impossible to over-allocate since the denominator is always the 
same.  Where the denominator increases as vessels improve their H3, resulting subsequent sector shares 
are smaller (all things equal) and the adjusted TAC less sector shares is not over-allocated. 
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Areas 2 or 3 Example 

As mentioned above, the procedure for calculating sector allocations for Area 2 or 3 sectors is nearly 
identical to that used for Areas 1A or 1B.  The difference is that the sector percentage share, determined 
as it is for Area 1A,  is not multiplied by the respective adjusted TAC but by the most recent year’s 
landings by all limited access vessels in that area.  The remaining adjusted area TAC less the sector’s 
share is available for harvest by other vessels and provides opportunities for non-sector vessels to develop 
catch history.  When the landings in either of these areas attain 95% of the adjusted area TAC in any 
given year, the calculation of new sector allocations would be done using the same method specified for 
Area 1A. 
 

5.2.12.5 Monitoring, Enforcement, and Transparency 
It will be the responsibility of each sector to track its activity and enforce any provisions adopted through 
procedures established in the operations plan and agreed to through the sector contract.  Therefore, sector 
contracts should describe graduated sanctions including grounds for expulsion. 
 
Once a vessel enters into a sector, it cannot fish during that fishing year under the regulations that apply to 
the common pool.  Additionally, vessels cannot shift from one sector to another in the same management 
area during a single fishing year.  Therefore, if a vessel leaves a sector for whatever reason, it cannot 
participate in the herring fishery during the remainder of that fishing year.  
 
For the purposes of enforcement, a sector is a legal entity that can be subject to NMFS enforcement action 
for violations of the regulations pertaining to sectors.  Vessels operating within a sector would be 
responsible for judgments against the sector.  Sector operations plans will specify how a sector will 
monitor its landings to assure that sector landings do not exceed the sector allocation.  At the end of the 
fishing year, NMFS will evaluate landings using IVR, VMS, and any other available information to 
determine whether a sector has exceeded any of its allocations based on the list of participating vessels 
submitted in the operations plan.  If a sector exceeds its TAC, the sector’s quota will be reduced by the 
overage in the following year, and the sector may be subject to additional enforcement action.  If the 
sector exceeds its TAC more than once, the sector’s share may, after consultation with the Council, be 
reduced or the sector’s authorization to operate will be withdrawn by NMFS. 
 
Participation by non-limited access vessels in the sector is subject to approval by the Council as part of 
the action that implements the sector allocation, provided the details of such participation are specified in 
the sector’s operations plan.  The harvest of a sector allocation may not be limited only to sector 
members.  A sector operations plan may specify that the sector will contract with non-sector vessels to 
harvest the sector allocation.  In this case, if the Council endorses this approach, the landings history of 
the contracted vessels would not be used in the calculation of future sector shares, the contracted vessels 
may not build herring catch history for themselves, and the operations plan will specify the contract 
details that will bind the contractor vessel to the rules of the sector. 
 

5.2.12.6 Trading 
Permanent or temporary transfers of quota between sectors or between sector and non-sector participants 
are not permitted.  For purposes of harvesting a sector allocation only, vessels under contract to a sector 
are assumed to be part of that sector for the duration of that contract. 
 



 

Amendment 1 FSEIS  May 3, 2006 84

5.2.12.7 Movement Between Sectors 
While a vessel may participate in multiple sectors (one for Area 1A and another one for Areas 2, for 
example), a vessel can only participate in one sector per management area during a fishing year.  Once a 
vessel elects to be in a sector or fish in the common pool for a given area, that vessel must remain with 
the sector or common pool for that area for the rest of the fishing year. 
 
Each sector will set its own rules on movement into and out of the sector.  The rules will be provided in 
the sector’s operations plan.  As stated previously, vessels may not move from one sector to another in the 
same management area in a given year. 
 

5.2.12.8 Other Provisions 
Area 1A sectors will not be required to adhere to the seasonal TAC split.  The adjusted TAC remaining in 
Area 1A after making sector allocation(s) would be allocated seasonally in the same proportion as 
specified in the FMP (currently 10% to January-May; 90% to June-December). 
 
The ASMFC intends to include language in its amendment that allows vessels participating in sectors to 
be exempt from ASMFC effort controls as well (days out, for example).  However, participating vessels 
are required to comply with the spawning restrictions (under ASMFC rules), permit provisions (vessel 
upgrade restrictions, etc), and other regulations in the herring fishery that are not related to effort controls. 
 
If a sector is approved, the Regional Administrator shall issue a Letter of Authorization to each vessel 
operator and/or owner belonging to the sector.  The LOA shall authorize participation in the sector 
operations and may exempt participating vessels from one or more Federal fishing regulations as 
appropriate.  The LOA also may include requirements and conditions deemed necessary to ensure 
effective administration of and compliance with the operations plan and the sector’s allocation. 
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6.0 RATIONALE FOR THE PROPOSED MANAGEMENT ACTION 
The action proposed in Amendment 1 was developed by the Council, Herring Committee, Herring 
Advisory Panel, and Herring PDT from June 2003 (after scoping) until November 2005, when the 
Council approved the final management measures for inclusion in Amendment 1.  Many different 
approaches were considered for managing the Atlantic herring fishery during this process, and the 
Council reviewed ideas and proposals developed by the AP, herring industry participants, and other 
interested members of the public.  Development of the management action proposed in this amendment 
was an iterative public process, during which several management measures were modified, and some 
were eliminated from further consideration at this time.  The Council’s rationale for the Proposed Action 
is embedded in all elements of the administrative record for this amendment, including Committee and 
Council meeting minutes and summaries, PDT and Advisory Panel reports, public hearings, written 
comments, related correspondence, and discussions relative to important motions that focus on the key 
issues associated with this amendment.  The rationale for the Proposed Action is summarized in the 
following subsections. 
 

6.1 LIMITED ACCESS PROGRAM 
The Council is proposing to implement a limited access program in all herring management areas as part 
of Amendment 1.  The limited access program is a core feature of this amendment and was the original 
focus and reason that the Council initiated the development of Amendment 1.  This measure specifically 
addresses the Goal of Amendment 1 (manage the fishery to long-term sustainable levels consistent with 
the M-S Act) as well as all of the objectives specified in this amendment.  See Section 3.0 of this 
document for a discussion of the Amendment 1 Goals and Objectives. 
 
In July 1999, the Council made a formal commitment to develop a limited or controlled access program 
for the herring fishery.  Scoping meetings were conducted in early 2000, and comments were sought on 
limited/controlled access in the herring fishery, particularly in Area 1A.  At that time, concern about 
excess capacity was focused on Area 1A and 1B (to a lesser extent), as Areas 2 and 3 (southern New 
England and Georges Bank) could support increased fishing effort and additional capacity in the fishery.  
However, some new markets have emerged, additional harvesting and processing capacity has developed, 
and catches from Areas 2 and 3 have increased somewhat, suggesting that capacity concerns in these 
areas may be different than they were in 2000.  For this reason, the Council considered and ultimately 
recommended a limited access program for all herring management areas in Amendment 1. 
 
Management of a number of fisheries in the Northeast Region is complicated by excess fishing capacity 
which makes it difficult to reduce fishing mortality to levels necessary for stock rebuilding.  In order to 
avoid the problems experienced in these fisheries, the Council expressed interest in developing a limited 
access system for the herring fishery to address existing capacity problems in Area 1A and avoid such 
problems in other areas as the fishery continues to develop. 
 
It is widely recognized that overcapacity in a fishery is primarily a social and economic problem.  From 
an economic perspective, overcapacity is equated with an excessive quantity of vessels or fishing gear 
that are not fully utilized (overcapitalization).  However: 

“When a high proportion of fishers are economically marginal, the net result is likely to be, 
(i) increased pressure on scientists to conduct ‘optimistic’ assessments and increased 
challenges of the validity of the science, (ii) increased pressure on managers to select TACs 
from the upper, risk-prone confidence intervals of projected catch distributions, (iii) 
increased pressure on governments to provide financial aid (i.e., subsidies) to prop up 
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failing businesses, and (iv) increased incentive to circumvent fishing regulations, including 
under-reporting of landings and use of destructive fishing practices.  In addition, highliners 
who are doing well may not want to change the status quo.” (Mace 1997) 

Until the overcapacity problem is solved, attempts to address many other important fisheries problems 
may largely be wasted, and reductions in fleet capacity in overcapitalized fisheries are a precondition to 
the success of management measures designed to mitigate overfishing, solve bycatch issues, eliminate 
environmentally-destructive fishing practices, reduce underreporting, and improve government-industry 
relations. 
 
While severely shortened fishing seasons have not yet been seen during the early years of management 
under the Herring FMP, harvest and fleet capacity have grown significantly since 1999.  Capacity growth 
in an open-access fishery managed by hard TACs is not sustainable in the long run.  Even though days 
out of the fishery may keep the seasons and management areas open longer, they do not change the 
incentive to race for fish.  Rather, the days out measure simply redistributes what would be closed days at 
the end of the season to earlier parts of the season.  As the race to fish strengthens, more days out or other 
effort control measures may be necessary to “stretch” the season.  This is one of the long-term 
consequences of maintaining an open-access fishery.  Limited access will help to address capacity 
problems, at least in part, by limiting the number of permits and vessels harvesting herring in the various 
management areas. 
 
“Derby fishing,” when vessels fish as hard and fast as possible in order to catch as much of the quota as 
possible before the fishery is closed to fishing, has negative impacts on safety, on the quality of the 
product, supply, and consumer confidence as well as on the sustainability of the fisheries’ shoreside 
infrastructure.  Furthermore, the fast pace of some derby fishing can lead to overfishing since it is not 
always possible for managers to anticipate how quickly the quota will be caught (for example, in March 
2005, NOAA Fisheries, at the request of the Gulf Council, established an Emergency Rule for trip limits 
on grouper “to moderate the rate of harvest of the available quotas, reduce the adverse social and 
economic effects of derby fishing, enable more effective quota monitoring, and reduce the probability of 
overfishing). 
 
Although currently, only in Area 1A and 1B is the quota typically harvested, concern about the potential 
for the sudden development of a derby fishery is based on experiences elsewhere in the country where 
access was not limited when the fleet was smaller or less technologically advanced.  For example, derby 
fisheries developed in the surf clam and red snapper fisheries on the East Coast and the halibut fishery in 
Alaska.  “While monthly catches of red snapper were relatively uniform throughout the year before the 
implementation of restrictive quotas, the entire year’s catch now is landed in less than two months, and 
these landings are accompanied by sharp declines in ex-vessel prices (NOAA Fisheries 1996).”  In the 
1970s, halibut was fished for during a five-month season in Alaska.  In the 1980s, however, rumors of 
imminent limited entry attracted many more fishermen wishing to create a “history.”  By the 1990s, only 
a few 24-hour openings annually were allowed.  As many as two thousand boats competed during the 
brief open periods with too much gear, regardless of weather conditions. 
 
When the annual allowable catch is taken within a short time frame in a derby fishery, there is often a 
bottleneck at the docks with too many vessels trying to unload at the same time.  More significantly, the 
fresh seafood market can usually only absorb a portion and the rest must be purchased for freezing.  The 
price to the vessel is therefore generally lower since the buyers have to pay for cold storage until the 
demand grows again.  Furthermore, the consumer must be satisfied with frozen product.  In addition, 
processors and other markets can suffer when the supply of fish is uneven.  Processors, in particular, rely 
on skilled workers (to cut and pack sardines, for example).  If they are unable to retain a regular supply of 
product to process, they can lose their workers to others who can provide steadier employment. 
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In the herring fishery, if a significant “derby” were to develop, the shoreside infrastructure might be 
quickly overwhelmed.  This fishery already involves the harvesting, landing and processing of large 
volumes of fish.  If more fish came in over a shorter time period, the existing small businesses that handle 
the preparation and movement of herring for bait might not be able to survive.  In addition, the preferred 
bait is fresh and salted, not frozen, so the lobster fishery might also be negatively affected. 
 
In general, there is a need to prevent overcapitalization in the herring fishery to the extent possible, as 
well as minimizing the potential for derby fishing in all management areas.  While impacts of maintaining 
an open-access fishery are most likely in Area 1 at this time, other areas will become increasingly subject 
to the same outcome.  The Council’s action in this amendment takes a pro-active step to address problems 
associated with excess capacity in the herring fishery before they become significant in the other 
management areas.  Rationalizing the herring fishery and preventing excess harvesting capacity should 
pave the way for sustainable long-term development of this fishery in all areas. 
 
Section 303 of the Magnuson-Stevens Fishery Conservation and Management Act includes discretionary 
provisions for FMPs, one of which relates to the development of a limited access program for a fishery 
and should be considered in this context: 

Any FMP prepared by any Council, or by the Secretary, with respect to any fishery, may: 
(6) establish a limited access system for the fishery in order to achieve optimum yield if, in 

developing such system, the Council and the Secretary take into account -- 

(A) present participation in the fishery, 

(B) historical fishing practices in, and dependence on the fishery, 

(C) the economics of the fishery, 

(D) the capability of fishing vessels used in the fishery to engage in other fisheries, 

(E) the cultural and social framework relevant to the fishery and any affected fishing 
communities, and  

(F) any other relevant considerations. 

 
The Council established different qualification criteria for Area 1 and Areas 2/3 to address the M-S Act 
provisions identified above.  In addition, the following rationale supports the proposed qualification 
criteria for Area 1 and Areas 2/3: 

• The TACs in Areas 2 and 3 have never been fully utilized, and there may be an opportunity to expand 
fishing effort in some of the offshore areas.  Recently, the Herring PDT has recommended that the 
Council encourage further expansion of the herring fishery in the offshore areas, particularly in Area 
3.  One of the Goals and Objectives for Amendment 1 is to “prevent the overfishing of discrete 
spawning components of Atlantic herring.”  Shifting and/or increasing effort in the offshore areas 
may help to reduce effort on the inshore component of the resource and minimize the risk of 
overfishing the inshore stock component.  This is one reason why the qualification criteria for Areas 
2/3 are less restrictive than for Area 1. 

• The Council is aware that new vessels have entered the herring fishery since the September 1999 
control date and are pursuing the available TAC for herring in various management areas.  One of the 
Goals and Objectives for Amendment 1 is to “provide, to the extent practicable, controlled 
opportunities for fishermen and vessels in other Mid-Atlantic and New England fisheries.”  More 
liberal criteria to qualify to fish for herring in Areas 2/3 (in addition to the proposed limited access 
incidental catch permit) may help to achieve this objective.   
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• Due to the nature of this fishery and recent developments in shoreside processing, the Council 
believes that active participants (post-1999 control date, active between 1999 and 2003) with 
significant current investments should be accommodated in at least some management areas.  
Recency represents an important criterion in designing any limited access plan under the Magnuson-
Stevens Act National Standards.  A limited access plan which eliminates “new” entrants into the 
fishery on the basis of the control date of 1999 would disenfranchise and harm participants with 
demonstrated and significant current participation and investment in the fishery. 

 
Limited Access Incidental Catch Permit 

There are a number of vessels that are not heavily dependent on herring in terms of a percentage of their 
catch but rely on herring as part of an overall harvest strategy and would be negatively affected if they 
lost access to this fishery.  The intent of establishing a limited access incidental catch permit is to 
accommodate vessels that do not target herring, but do land herring in measurable quantities as incidental 
catch in other fisheries.  The Council does not want to exclude incidental catch vessels from this fishery 
and therefore increase the potential for regulatory discarding in non-directed fisheries. 
 
The limited access incidental catch permit is intended to accommodate incidental catch of herring in other 
small-mesh, high-volume fisheries for vessels that do not qualify for a limited access directed herring 
permit.  The most notable example is the mackerel fishery.  Other examples include the loligo squid 
fishery and the whiting fishery. 
 
This measure is intended to mitigate negative impacts of the proposed limited access program on 
historical participants and participants in other fisheries by providing them an opportunity to catch 
relatively small amounts of herring and to continue operations in other fisheries that may encounter 
herring seasonally and/or on a limited basis.  This measure will minimize regulatory discards in other 
small mesh fisheries and therefore directly addresses National Standard 9 of the M-S Act.  It also 
addresses Objectives #4 (orderly development of the herring fishery in inshore and offshore areas), #5 
(full utilization of OY), #6 (prevent excess capacity in the harvesting sector), and #8 (controlled 
opportunities for vessels in other fisheries) of the herring management program (Section 3.0). 
 
At its January 31-February 2, 2006 meeting, the New England Council voted to recommend that the start 
date for qualification criteria for the limited access incidental catch permit be January 1, 1988 instead of 
January 1, 1993.  The Council took this action to address concerns expressed by the Mid-Atlantic Fishery 
Management Council and participants in the Atlantic mackerel fishery about the potential exclusion of 
some mackerel vessels from the herring limited access program proposed in Amendment 1 (those without 
significant herring landings since 1993).  The overlap between the herring and mackerel fisheries has 
been an important consideration during the development of this limited access program, and the Council 
wants to minimize bycatch by providing opportunities for all mackerel vessels to catch small amounts of 
herring incidentally when targeting mackerel.  This is especially important for historical mackerel vessels 
that have not been very active in the fishery in recent years, but may be in the future as the mackerel 
fishery continues to grow. 
 
The start date for the limited access directed fishery permits is proposed to remain January 1, 1993 to 
minimize the potential for historical vessels that have not participated significantly in the herring fishery 
since 1993 to obtain access to the directed herring fishery.  This helps to ensure that capacity in the 
directed herring fishery can be managed appropriately.  Vessels that have not landed significant amounts 
of herring since 1993 are assumed to no longer be active or to be participating in other fisheries.  The 
proposed limited access incidental catch permit and 25 mt possession limit should accommodate these 
vessels. 
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Allowing more vessels to obtain a limited access incidental catch permit (by using 1988 as a start date) 
should not affect removals from the resource or significantly increase the harvesting capacity of the 
directed herring fleet.  It is important to consider that the qualifying thresholds for the limited access 
directed fishery permits are relatively high (250 mt and 500 mt), making it less likely that a significant 
number of vessels will “come out of the woodwork” with independent third party verification of these 
amounts of herring landings.  The herring fishery is a relatively discrete fishery, and most participants are 
aware of the vessels that have been engaged in the fishery and recall many of the larger players over the 
last 15 or so years. 
 

6.2 LIMITED ACCESS PERMIT PROVISIONS, VESSEL UPGRADE 
RESTRICTIONS, AND VMS REQUIREMENTS 

This amendment will establish measures to govern activities such as vessel sales, limited access permit 
transfers, permit splitting, changes to vessel size, and establishment of vessel baselines to evaluate 
changes to vessel size.  These measures apply to all limited access permit holders (directed and incidental 
catch).  The provisions proposed in this amendment are consistent with those in other limited access 
fisheries. 
 
Over a period of years in the 1990’s, the New England and Mid-Atlantic Fishery Management Councils 
developed fishery management programs to address the unrestricted growth in the number of commercial 
vessels fishing for several species.  Between 1992 and 1998, limited access vessel permit programs were 
established for summer flounder, scup, black sea bass, Loligo/butterfish, Illex, mahogany quahogs, 
Northeast multispecies, sea scallops, and American lobster.  These programs were developed over a 
period of years, and a variety of approaches were chosen to address important activities such as vessel 
sales, limited access permit transfers, permit splitting, vessel size and horsepower upgrades, ownership 
restrictions and the establishment of vessel baseline specifications.  Therefore, in 1998, NMFS and the 
Councils developed a set of amendments to these management programs to establish a consistent 
approach to these activities in all of the limited access programs.  This action, known as the Consistency 
Amendment, established a single set of regulations in 1999 to standardize the administration of the 
limited access permit programs.  Prior to the Consistency Amendment, the limited access permitting 
regulations were different for different fisheries, and had proven confusing and inefficient, especially in 
the case of vessels that were issued several limited access permits.  These regulations not only created 
difficulties for fishermen (i.e., complicating routine business transactions such as the sale of a vessel), but 
also for NMFS (i.e., hampering the timely review of permit history transfer requests).  The Consistency 
Amendment, in contrast, vastly reduced the complexity of dealing with permitting issues in limited access 
fisheries.  
 
Similar to the Consistency Amendment implemented by NMFS, the objectives of the proposed permit 
provisions are to: 

• Maintain consistency among New England and Mid-Atlantic FMPs with vessel replacement, permit 
transfer, upgrade, and permit splitting regulations, as well as permit renewal provisions; 

• Establish fisheries regulations that are practical, easily understood, and that do not unnecessarily 
restrict the purchase and/or sale of commercial fishing vessels; 

• Improve efficiency in administering regulations on vessel replacement, permit transfer, vessel 
upgrades, and permit splitting by the National Marine Fisheries Service; and 

• Promote the conservation of fishery resources by preventing additional increases in the fishing power 
of vessels holding limited access fishing permits issued by the Northeast Region of NMFS. 

 



-- 
There are several arguments for establishing the same restrictions for'any Atlantic heaing limited access 
program as are already in place for most of the region's limited access fisheries. Having one suite of 
restrictions that applies to all limited access fisheries reduces the confusion about the limited access 
program requirements. Vessel owners have a variety of reasons for modifying existing vessels, or for 
seeking new vessels. Keeping the requirements for the transfer of limited access permits consistent across 
the fisheries makes it easier for owners to consider alternatives when they are contemplating a change to 
their vessel. In addition, significant administrative procedures have been established by the Northeast 
Region to track the ownership of limited access vessel permits, and ensure that the integrity of the limited 
access program is maintained. The administrative burden for both vessel owners and the agency will be 
lower if the Atlantic herring limited access program can utilize the existing procedures. Finally, 
consistency with past limited access programs can be supported by an equity argument. 

Vessel upgrade restrictions are proposed specifically to address the overall Goal of this amendment 
(manage the fishery at long-term sustainable levels consistent with the M-S Act) as well as Objectives #1 
(prevent overfishing), #4 (orderly development of the fishery in inshore and offshore areas), #5 (OY), #6 
(prevent excess capacity in harvesting sector), and #8 (controlled opportunities for vessels in other 
fisheries) identified in Section 3.0 of this document. To address issues related to overcapacity, vessel . 
upgrade restrictions are needed to improve the long-term management of the fishery. The Council wahts 
to minimize the potential for any vessel in the fleet to be upgraded such that derby fishing would be 
substantially increased in any given area of the fishery. 

VMS requirements will apply to all vessels that qualify for a limited access directed fishery permits and 
limited access incidental catch permits (with the exception of fixed gear fishermen). This measure is 
intended to improve the collection of data specific to the herring fishery and to improve the enforcement 
of the provisions in this amendment as well as the area-specific TACs established through the fishery 
specification process. 

6.3 OPEN ACCESS INCIDENTAL CATCH PERMIT 
Amendment 1 proposes that vessels that do not qualify for either a limited access directed fishery permit 
or limited access incidental catch permit may obtain an open access incidental catch permit to possess 
smaller quantities of Atlantic herring (3 mt per calendar day). This measure supports Objectives #4 
(orderly development of fishery in inshore and offshore areas), #5 (OY), #6 (prevent excess capacity in 
harvesting sector), #8 (controlled opportunities for vessels in other fisheries), and #11 (coordination with 
Federal and State, real-time management) identified in Section 3.0 of this document. It also directly 
addresses National Standard 9 of the Magnuson-Stevens Act (minimize bycatch), as discussed below. 

Benefits to this measure include the likelihood of a reduction in regulatory discards (bycatch). It would 
also benefit those smaller vessels that fish for herring along with a number of other small mesh fisheries 
(e.g., whiting, squid, butterfish). Therefore, this measure could provide greater flexibility for the small 
boat fleet. Given the amount of herring permitted as incidental catch under this measure, it is unlikely to 
have significant impacts on the limited access herring fleet. Moreover, the data provided above suggests 
that the TACs for the herring fishery are not likely to be caught more quickly as a result of having an 
open-access incidental catch permit available to all vessels; past performance by the vessels that may 
obtain the open access permit demonstrates very small amounts of herring landings. 

The Council proposes a 3 mt possession limit (one landing per oalendar day) for vessels that obtain an 
open-access incidental catch permit to minimize the potential for directed herring fisheries to develop, 
while still providing controlled opportunities for vessels in other fisheries to catch small amounts of 
herring and minimize their bycatch. 
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6.4 ADJUSTMENTS TO MANAGEMENT AREA BOUNDARIES 
Amendment 1 will redefine Area 3 (and Area 1B and 2) based on two of the recommendations from the 
TRAC Meeting: (1) moving the boundary between Areas 1B and 3 to better reflect spawning distributions 
and minimize reporting errors, and (2) moving the Area 213 boundary from its current position (6SJ0) west 
to 70° to better reflect the distribution and movement of spawning concentrations (Figure 7, Figure 8). 
This measure supports the Goal of Amendment 1 (manage the fishery at long-term sustainable levels 
consistent with the M-S Act) as well as Objectives #1 (prevent overfishing), #2 (prevent overfishing of 
discrete spawning components), #3 (avoid patterns of F that adversely affect age structure of the stock), 
#5 (OY), #10 (compatible U.S.1Canadian management), and #11 (coordination with Federal and State, 
real-time management) identified in Section 3.0 of this document. 

Management area boundaries were established in the Herring Fh4P based on knowledge of the seasonal 
distribution and availability of juvenile and adult fish within the management unit area, regional 
differences in the nature and degree of harvesting (different gear types) and processing activity 
(differences in sizes and ages of fish processed), differences between the inshore and offshore fishing 
grounds and habitat, and the location of known spawning grounds. One of the most important reasons for 
distinguishing management areas is to avoid over-exploitation of individual spawning components that 
are included within the stock complex. The two scientific recommendations fiom the TRAC assessment 
that form the basis of this measure are discussed below. 

Recommendation #1 (Move the boundary between Areas 1 1  and 3 to better reflect spawning 
distributions and minimize reporting errors) I 

'A 
Because of the location of Franklin Swell, catch in this area is usually reported through IVRs as Area 
3 fish, and through coordinates on VTRs as Area 1B fish. Technically, fish that are caught on 
Franklin Swell are assumed to be part of the Georges Bank spawning component (Area 3). Acoustic 
information is used to confm this. 

1 ,  ,., . Z G j .  -.iJ..Z 
Recommendation #2 (Move the Area 213 boundary from its current position west to 70" to better 
reflect the distribution and movement of spawning concentratiolls) 

Moving the Area 213 boundary west is proposed for biological reasons. Information from the TRAC 
Assessment suggests that there may not be a separate spawning component of the resource on 
Nantucket Shoals. The TRAC assessed the resource based on two spawning components: (1) Gulf of 
Maine and (2) Georges BankMantucket Shoals. 
This change should better reflect stock and fishery conditions. Moving the boundary to 70° would 
mean that there should be no spawning occurring in Area 2. Area 2 would then reflect where the 
winter fishery for herring is prosecuted. 

Again, this change should allow Area 2 to better reflect the area where the winter fishery occurs (inshore 
and offshore stock components) and Area 3 to better reflect the distribution of the offshore spgwning 
component (no mixing with the inshore component occurs in Area 3). The proposed changes to the 
management area boundaries are intended, in part, to better reflect the distribution of the spawning 
components of the stock. This is supported by recent hydroacoustic sampling of the offihore component 
of the resource (Figure 7, Figure 8). 
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me 7 Results of 2000 NMFS Hydroacoustic Survey sup&mposed on 
Area Boundaries and Proposed Revisions to Area 3 
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Figure 8 Results of 2001 NMFS Hydroacoustic Survey Superimposed on Current Miinagement 
Area Boundaries and Proposed Revisions to Area 3 

6.5 PURSE SEINE/FIXED GEAR ONLY AREA 
In Amendment 1, the Council is proposing to prohibit midwater trawling (single and paired) in Area 1A 
from June - September of each year, making Area 1A a purse seinelfixed gear only area during this time 
period. A purse seinelfixed gear only area during the summer months could help ensure access to herring 
stocks to these gear groups. Some purse seiners suggest that midwater gear disperses herring schools, 
making it difficult to seine, while fmed gear participants argue that midwater gear keeps the schools from 
coming in shore, limiting opportunities for this gear type. Although scientific data to substantiate the 
biological need for a purse seinelfmed gear-only area are lacking, the Council may take management 
action for reasons other than a clear biological need or resource problem. The Council supports this 
measure for many reasons, which are discussed below. 

This measure is intended to address (directly and indirectly) Objectives #1 (prevent overfishing), #2 
(prevent overfishing of discrete spawning components), #4 (orderly development of fishery), #5 (hll  
utilization of OY), #7 (minimize race to fish), and #9 (promote and support research). It a180 addresses 
several National Standards, including #9 (minimize bycatch and bycatch mortality). 
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The primary reason that the Council supports this measure is because there is significant and growing 
concern about the status of the inshore component of the herring resource and the potential impacts of 
midwater trawl fishing effort, which can be highly concentrated at times, in the inshore Gulf of Maine.  
Given the importance of herring as a forage species and its role in the Gulf of Maine ecosystem, the 
Council believes that steps should be taken now to maintain the health of this resource in the inshore area.  
The importance of herring to the ecosystem and the potential significant consequences associated with 
allowing the inshore component to become depleted or even overfished argue for a proactive approach to 
managing herring fishing effort in Area 1A.  Area 1A also is the most important area for the herring 
fishery, so efforts to protect the resource and maintain a robust stock in this area should benefit the 
herring fishery over the long-term as well. 
 
A significant amount of concern about the health of the inshore stock component was expressed by many 
interested parties during the development of this amendment.  The Council received testimony from 
environmental organizations, recreational fishermen, tuna fishermen, groundfish fishermen, whale 
watchers, eco-tourism companies, lobster fishermen, and even some herring fishermen suggesting that the 
inshore component of the resource is dwindling and that this is having a negative impact on all elements 
of the Gulf of Maine ecosystem.  Concerns relate primarily to the importance of herring as a forage 
species and the impact that midwater trawl fishing effort may be having on localized schools of herring in 
nearshore areas, which serve as important prey for other fish, marine mammals, and seabirds. 
 
The Council’s Scientific and Statistical Committee also expressed concern about the health of the inshore 
component of the resource when it reviewed the TRAC 2003 assessment in June 2003 (see Appendix II, 
Volume II): 

• No severe declines in the stock complex should be expected by maintaining current levels of catches 
over the short-term; however, the current concentration of harvest in the inshore Gulf of Maine is of 
concern and may be excessive. 

• The aerial effects of the catch distribution and risks to individual stock components may overwhelm 
any potential risks to the resource as a whole.  It is critical that the risk associated with overfishing a 
specific stock component be minimized. 

• While there is little risk associated with maintaining current catch levels over the short-term, 
monitoring the movement of larger year classes through the fishery will be important to ensure 
sustainable catches over the long-term. 

 
While available scientific information does not suggest that a significant drop in biomass of the inshore 
component of the resource is occurring, it also does not indicate that the inshore stock is robust and/or 
increasing in biomass.  At best, the available survey data suggest that the inshore component of the 
resource has remained relatively stable in recent years.  Moreover, it is widely recognized that scientific 
data specific to the inshore component of the resource are lacking at this time: 

• Inshore hydroacoustic data are not considered reliable enough at this time to identify trends (see 
Section 7.1.2.2), so the available data are generally limited to those from bottom trawl surveys and 
commercial catch sampling.  While the bottom trawl surveys are helpful to identify trends (because 
they are consistent over long time periods), they are certainly not ideal for accurate assessment of the 
biomass of a pelagic species. 

• Assessment of the Atlantic herring resource remains complex-wide; data are not available at this time 
to generate a biomass estimate, apply a target fishing mortality rate, and estimate an appropriate level 
of yield specifically from the inshore component of the resource. 
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The Gulf of Maine ecosystem is fragile, and interactions and relationships between species are not fully 
understood yet.  Atlantic herring is a keystone species: a species whose very presence contributes to a 
diversity of life and whose extinction would consequently lead to the extinction of other forms of life.  
Keystone species help to support the ecosystem of which they are a part.  While the Council certainly is 
not suggesting that the herring resource is on the brink of extinction, it is obvious that significant damage 
to a keystone species like herring could result in long-term and possibly irreversible damage to many 
other components of the Gulf of Maine ecosystem.  Given the importance of herring in the Gulf of Maine 
ecosystem, overwhelming concerns expressed about the health of the inshore stock, and the general lack 
of detailed biological data specific to the inshore stock, the Council has concluded that a precautionary 
approach to managing the herring fishery in the inshore Gulf of Maine is warranted.  The Council’s 
precautionary approach is embedded in this measure, which would restrict concentrated midwater trawl 
(single and pair) effort in the inshore Gulf of Maine during the summer months, some of which 
incorporate important spawning months for this stock. 
 
NMFS’ Guidelines for identifying essential fish habitat (EFH) and adverse impacts on EFH also reflect 
the importance of keystone species like Atlantic herring to the overall health of the ecosystem as well as 
the importance of prey abundance for other species (50 CFR 600, 1/17/02, p. 2378): 

7) Prey species.  Loss of prey may be an adverse effect on EFH and managed species because 
the presence of prey makes waters and substrate function as feeding habitat, and the definition 
of EFH includes waters and substrate necessary to fish for feeding.  Therefore, actions that 
reduce the availability of a major prey species, either through direct harm or capture, or 
through adverse impacts to the prey species’ habitat that are known to cause a reduction in the 
population of the prey species, may be considered adverse effects on EFH if such actions 
reduce the quality of EFH.  FMPs should list the major prey species for the species in the 
fishery management unit and discuss the location of prey species’ habitat.  Adverse effects on 
prey species and their habitats may result from fishing and non-fishing activities. 

 
The Precautionary Principle states that “where the possibility exists of serious or irreversible harm, lack 
of scientific certainty should not preclude cautious action by decision-makers to prevent such harm.  
Management needs to anticipate the possibility of ecological damage rather than react to it as it occurs” 
(http://www.deh.gov.au/coasts/fisheries/guidelines.html).  The Precautionary Principle involves a 
common sense approach – an ounce of prevention is worth a pound of cure.  While scientific uncertainty 
supports the use of “the precautionary principle” in many cases, demands escalate for certainty and 
utilization of the “best available science” as a prerequisite for imposing regulatory costs. 
 
While the Council is not mandated by the M-S Act to utilize the precautionary approach, it is certainly not 
prevented from doing so.  The application of a precautionary approach to fisheries management continues 
to evolve.  For example, the precautionary approach is referenced in a number of international 
instruments important to fisheries 
(http://www.oceansatlas.com/world_fisheries_and_aquaculture/html/govern/capture/precappr/ 
default.htm): 

• Principle 15 of the Rio Declaration of the UN Conference on Environment and Development (Rio de 
Janeiro, 1992) which states that “In order to protect the environment, the precautionary approach shall 
be widely applied by States according to their capabilities.  Where there are threats of serious or 
irreversible damage, lack of full scientific certainty shall be not used as a reason for postponing cost-
effective measures to prevent environmental degradation.” 

• The General Principles and Article 6.5 of the 1995 FAO International Code of Conduct for 
Responsible Fisheries, which prescribe a precautionary approach to all fisheries, in all aquatic 
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systems, and regardless of their jurisdictional nature, recognizing that most problems affecting 
fisheries result from insufficiency of precaution in management regimes when faced with the high 
levels of uncertainty encountered in fisheries. 

• The 1995 United Nations Fish Stock Agreement, which developed a consensus on the need to 
introduce or strengthen the precautionary approach to fishery management, imbedding the concept in 
the draft text of its outcome, and outlining elements for its implementation. 

 
Information presented in Section 7.4.1 of this document indicates that single and paired midwater trawl 
effort is responsible for at least 2/3 of the catch in the inshore Gulf of Maine (Area 1A).  The peak season 
for herring fishing in this area is June – September.  No specific data that link midwater trawling to 
localized depletion and overall declines in herring abundance are available, but this measure should 
reduce catch rates that result from concentrations of significant fishing power in the inshore areas during 
the summer months.  (Fishing power relative to midwater trawls versus purse seines is discussed further 
below.)  It also may reduce overall fishing effort on herring in the inshore Gulf of Maine since it is 
restricting the primary gear type that catches herring during the peak months of the fishing season, which 
also happen to be spawning months for this stock component (late summer). 
 
As referenced in the section on Impacts to Protected Species (Section 8.2), the effects of marine mammal 
interactions with the herring fishery are largely dependent on gear type in conjunction with area and 
season fished.  The proposed seasonal purse/seine fixed gear only area could reduce risks to some marine 
mammal species that are present during the period when gear restrictions are in place because of its 
inshore location, the removal of midwater trawl effort and the proposed June 1 – September 30 timing. 
 
The protected species most likely to interact with the fishery in Area 1A are harbor porpoise as well as 
harbor, gray and possibly other species of seals.  In the Gulf of Maine, porpoise are seasonally abundant 
inshore from July through September, while seals have become virtually year round inhabitants in coastal 
waters.  A resident population of gray seals, in addition to harbor seals, also has been documented in 
Maine waters since 1994, and although the rate of increase is unknown, the population is likely growing 
(Waring, 2004).  Based on the presence of these species inshore during the season when herring fishing 
effort peaks (June through September in Area 1A), interactions in the Area 1A fishery are highly likely. 
 
Herring purse seine and other fixed gear types, however, generally have the ability to release animals 
alive, particularly seals, while marine mammal interactions in nearly all types of trawl gear are lethal to 
both pinnipeds and small cetaceans.  This aspect of the gear is reflected in NMFS List of Fisheries which 
is revised annually and provides information by region, gear type and documented levels of interactions 
with marine mammals.  The 2005 list places the herring midwater trawl fishery, which includes “pair 
trawls,” in Category II denoting a fishery that has been determined to have occasional serious injury and 
mortality of marine mammals.  The purse seine fishery is considered to have a remote likelihood of 
interactions and, similar to stop seines and weirs, is listed in Category III.  In some circumstances and 
with increased public awareness about the potential for the release of entrapped protected species, this 
measure could reduce risks if accompanied by effective outreach and acceptance by fishermen.  
 
This benefit is not likely to change as the result of effort shifts to Areas 2 and 3 during June to September.  
However, because the distribution of protected species most likely to interact with the herring fishery in 
those areas, pilot whales and white-sided dolphins, and harbor porpoises, are found in lower densities than 
in Areas 1A and 1B during June to September, it is possible that if trawl fishing effort increases in Areas 
2 and 3 there may be a increase in bycatch.  Again, observer coverage would provide more quantitative 
information on which to base such discussions. 
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In addition to the above, establishing a purse seine/fixed gear-only area may provide a mechanism to 
improve scientific information related to fisheries interactions with herring.  This area could be a research 
area to further explore factors related to herring distribution, localized depletion, ecological influences, 
habitat issues, predator/prey interactions, and other issues that may affect the abundance and distribution 
of Atlantic herring in the inshore GOM.  There may be an opportunity to observe the differences in catch 
rates and fish availability/distribution inside and outside of the area; research differences between purse 
seines, fixed gear, and midwater trawls; and observe short-term/long-term changes in the ecosystem 
within the area where midwater trawling is restricted. 
 
The Council must strive for more information to improve management and ensure the health of the Gulf 
of Maine ecosystem, and this measure could prove to be a step in that direction.  Research is one 
important focus of this amendment, as one of the objectives identified in Section 3.0 is to “promote and 
support research, including cooperative research, to improve the collection of information in order to 
better understand herring population dynamics, biology and ecology, and to improve assessment 
procedures.”  However, the seasonal movement of herring, the variable nature of their distribution, and 
their sensitivity to environmental factors like water temperature and food availability are all important 
factors that likely play a significant role in herring distribution and should be considered accordingly in 
any research program. 
 
Testimony provided by many interested parties during the development of this amendment suggests that 
there may be a difference in catch and bycatch rates between midwater trawl and purse seine vessels.  It is 
recognized that there are diurnal differences in fishing practices between the two gear types – purse seines 
fish primarily during the night, while midwater trawl vessels are capable of fishing during the day and 
night.  Limiting fishing in Area 1A to purse seines and fixed gear only during the summer months may 
lower catch rates in this area during this important time.  It also may mitigate impacts on localized 
schools of herring associated with longer periods of constant fishing effort (i.e., day and night). 
 
Although no specific analyses have been conducted at this time, available data suggest that there may be 
differences in bycatch rates, the species composition of bycatch, and bycatch mortality between purse 
seine and midwater trawl gear.  Restricting midwater trawl gear in Area 1A during the summer months 
may reduce bycatch and indirectly benefit other recovering stocks in the inshore Gulf of Maine 
(groundfish stocks, for example).  Observer data presented in Section 7.4.1.5 of this document suggest 
that purse seines catch fewer species as bycatch than midwater trawls or pair trawls.  Between 1994 and 
2004, 99.6% of the bycatch observed on purse seine trips consisted of herring and dogfish, and redfish 
was the only groundfish species observed as bycatch.  Purse seine vessels fish almost exclusively in the 
inshore Gulf of Maine from about June – November, so these data illustrate the species composition of 
bycatch that could be expected during the proposed trawl closure.  While the majority of observed 
bycatch by midwater trawls (single and paired) is still herring and dogfish, the number of species caught 
as bycatch and the overall bycatch amount (lbs.) is higher than by purse seines.  The proposed restriction 
could therefore indirectly benefit recovering groundfish stocks in the inshore Gulf of Maine.  Another 
important consideration is that while differences in discard morality between the gear types remains 
uncertain at this time, anecdotal information suggests that purse seine vessels are able to release a larger 
proportion of bycatch alive. 
 
Testimony about the impacts of herring depletion on other stocks and fisheries, primarily marine 
mammals and seabirds, was also provided to the Council during the development of this amendment.  
Whale watchers indicated that the presence of whales in the inshore Gulf of Maine as well as the time that 
the whales spend in the area has declined in recent years, coincident with the increase in midwater trawl 
fishing activity in the area.  Some whale watchers testified that they have seen whales and other marine 
mammals enter an area to feed, and then leave just as quickly once the midwater trawl vessels enter the 
area and “fish out” the concentration of herring that was providing food for the mammals.  They claim 
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that their businesses have been directly affected by the presence of midwater trawl vessels in the Gulf of 
Maine during important feeding times for marine mammals, and they expressed concern about the 
impacts of this activity on the overall ecosystem. 
 
During public hearings, an abstract for an upcoming paper entitled The Effects of the Shift in Herring 
Fishery Gear Type on the Abundance of Two Species of Baleen Whales off Eastern Maine was submitted 
to the Council.  The Whale Center of New England testified that in their examination of sightings data 
since the 1970s, they found a significant decrease in whales sighted on Jeffreys Ledge since the late 
1990s, which is when midwater trawling really started to increase in the GOM.  They also found that in 
periods after ASMFC spawning closures, sightings of whales in that area increased in most years.  The 
Whale Center claims to have seen direct observations of feeding whales that have shifted their 
distribution after midwater and pair trawlers enter the area.  This information was considered by the 
Council when making final decisions on the Amendment 1 measures. While it is not yet a peer-reviewed, 
scientifically-accepted published report, it does not have to be one for the Council to consider it in the 
decision-making process and reference it as supplemental information to support the Proposed Action. 
 
Gear conflict stemming from any localized impact or perceived impact of midwater trawling on herring 
also may be resolved by this measure (e.g., the dispersal of herring schools could not be blamed on the 
midwater trawlers).  Gear conflict in general has the potential to lead to disruptions in local communities.  
When users of one gear type believe that the reason they are not successfully catching sufficient fish for 
their income needs is because those using another gear type are either catching too much or changing the 
behavior of the fish, the anger and anxiety is likely to be brought ashore.  This can have negative 
consequences in community life (e.g., less socializing across gear groups) and/or home life (anxiety 
leading to divorce, etc.).  Several issues related to gear and fishery conflicts were raised during the 
development of this amendment, many of which may be mitigated in part by this measure: 

 

• Tuna fishermen believe that the midwater trawlers are too efficient and with their large catches are 
changing the behavior, if not survival, of bluefin and other tuna.  Purse seiners are not regarded as 
efficient and consequently, are not blamed for a lack of tuna. 

• Recreational fishermen have made claims similar to tuna fishermen relative to the forage needs of 
striped bass and other important recreational species.  Recreational fishermen also have expressed 
concern about the availability of bait in the inshore Gulf of Maine and the impact that a lack of bait 
has had on their operations. 

• For years, purse seiners have argued that their opportunities in the herring fishery have decreased 
since the development of the midwater trawl fishery and the increase in midwater trawl fishing effort 
in the inshore Gulf of Maine.  Some purse seiners argue that midwater trawl boats will find localized 
schools of herring and fish an area until the fish are completely dispersed, making it impossible for 
purse seine vessels to find concentrations of fish on which to set their nets.  Another important 
consideration is that purse seine vessels, by their very nature, are limited in terms of their ability to 
fish offshore and rely almost exclusively on the inshore areas, namely Area 1A.  Midwater trawl 
vessels have the ability to fish safely in all management areas.  During the scoping meetings for 
Amendment 1, gear conflicts between purse seiners and midwater trawlers were cited as one of the 
primary reasons that the Council should consider establishing a purse seine/fixed gear only area. 

• Many fixed gear fishermen believe that their opportunities in the herring fishery have been reduced 
by the development of the midwater trawl fishery in the inshore Gulf of Maine.  Fixed gear fishermen 
set weirs and stop seines in the inshore Gulf of Maine and rely on the fish to move inshore in order to 
be caught by the nets.  Some fixed gear fishermen argue that their ability to catch herring has been 
compromised by midwater trawl vessels because (1) midwater trawl vessels displace and disperse 
schools of fish, reducing or eliminating the concentrations that move inshore and/or (2) midwater 
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trawl vessels catch the vast majority of the Area 1A TAC before the fish move inshore (sometimes 
late in the year).  While there may be several additional factors related to the decline of fixed gear 
fisheries in the inshore Gulf of Maine, gear conflicts between purse seiners and midwater trawlers 
were cited as one of the primary reasons that the Council should consider establishing a purse 
seine/fixed gear only area during scoping meetings for Amendment 1. 

 
The information presented during the development of this amendment, the testimony received during 
public hearings, the numerous concerns expressed about the health of the inshore stock and the impact of 
midwater trawling on the resource and the ecosystem, the importance of herring as a forage species, the 
need to improve ecological information and move towards ecosystem-based management, and the general 
need to improve information about fisheries-related impacts all support a precautionary approach to 
managing a high-volume fishery for this important keystone species.  The Council believes that the long-
term benefits of this measure to the herring resource and the Gulf of Maine ecosystem far outweigh the 
short-term costs to the industry, particularly midwater trawl vessels, the vast majority of which are able to 
fish farther offshore and travel to other fishing grounds in a safe manner. 
 
 

6.6 MAXIMUM SUSTAINABLE YIELD (MSY) 
The Proposed Action establishes an MSY proxy value of 220,000 mt for the Atlantic herring complex.  
Establishing a proxy for MSY recognizes the scientific uncertainty associated with the most recent stock 
assessment for Atlantic herring.  This measure specifically addresses the Goal of Amendment 1 (manage 
the fishery to long-term sustainable levels) as well as Objectives #1 (prevent overfishing), #5 (OY), #10 
(U.S./Canadian management), and #11 (coordination between Federal and State).  See Section 3.0 of this 
document for a discussion of the Amendment 1 Goals and Objectives. 
 
There was no scientific consensus reached at the last herring stock assessment (TRAC 2003, see 
Appendix I, Volume II) regarding either the current biomass of the resource or the short-term and long-
term impacts of harvesting Atlantic herring at various levels of yield.  Both a U.S.-led assessment 
(forward projection analysis, (FPA)) and a Canadian-led assessment (virtual population analysis, VPA ) 
of the herring resource were presented and reviewed at the TRAC Meeting in St. Andrew’s, New 
Brunswick from February 10-14, 2003.  The two assessments produced different results (see Appendix I 
in Volume II for more information), and no overall consensus was reached regarding which assessment 
was correct.  While the ADAPT assessment did not provide biological reference points and/or other 
information that is useful from a management perspective, the TRAC review group did not support the 
reference points that resulted from the FPA assessment either. 
 
During the review of TRAC assessment results on June 19, 2003, the Council’s Scientific and Statistical 
Committee (SSC) agreed that some level of recovery has occurred in the herring stock complex, but that it 
might not be at the level suggested by the FPA assessment (see June 19, 2003 SSC Recommendations in 
Appendix II).  The consensus of the SSC was also that herring biomass was probably not as low as 
suggested by the VPA.  The SAW 27 (1998) estimate of MSY is 317,000 mt, the current value of MSY 
included in the Herring FMP; the SSC considered this to be too high.  The estimate of MSY from the FPA 
assessment is 222,000 mt, but it was not accepted by either the TRAC or the SSC.  In the face of 
scientific uncertainty, the Council is proposing to establish a proxy for MSY until another stock 
assessment is conducted by the TRAC. 
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Both the forward projection analysis (FPA) and the virtual population analysis (VPA) that were presented 
at the TRAC assessment meeting in 2003 agree on historical herring biomass estimates until about the 
mid-1980s, while the two models diverge from about 1985 onward (Figure 9).  Subsequent to the SSC 
meeting of June 19, 2003, the Herring PDT proposed that a level of biomass consistent with the earlier 
time period in the assessments may be an appropriate level on which to base an estimate or proxy of 
MSY.  This is the approach that the Council utilized to develop the proxy for MSY proposed in 
Amendment 1. 
 
The Council utilized the average herring biomass estimate from the 1960-1970 time period to form the 
basis for a BMSY proxy (from which MSY is derived).  During this time period, biomass was still at a high 
level, and fishing mortality from foreign fishing activities (“ICNAF fisheries”) had not reached peak 
levels.  Fishing mortality from the ICNAF fisheries reached record-high levels in the mid-1970s, which is 
when the offshore component of the herring stock declined rapidly and crashed on Georges Bank. 
 
At its June 19, 2003 meeting, the SSC agreed that estimates of FMSY from 0.2-0.25 are similar and do not 
appear to be as sensitive to the differences between the two assessment models presented at the TRAC 
meeting.  Atlantic herring biomass averaged 1.13 million mt (1,130,000 mt) during 1960-1970, and both 
TRAC assessments agree on this result (Figure 9). 
 
When developing the proposed MSY proxy of 220,000 mt, the Council rounded the historical average 
biomass of 1.13 million mt down to 1.1 million mt.  Applying the lower estimate of FMSY to the 1,100,000 
mt proxy for BMSY results in the following proxy for MSY: 
 
    1,100,000 mt x 0.2 = 220,000 mt. 
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Figure 9  Herring Biomass Estimates Resulting from the KLAMZ and ADAPT Assessment Models 
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The situation with Atlantic herring is unique in that two divergent stock assessments have been presented 
with no consensus on which assessment is most appropriate, and consequently, no consensus regarding 
the reference points to utilize for management purposes at this time.  The Council, therefore, must make 
its selection of an MSY proxy based on the best available scientific information.  The following 
additional information should be considered in the context of the Council’s consideration of an MSY 
proxy value of 220,000 mt. 
 
Relative to National Standard 2 (Best Available Scientific Information), NMFS’ National Standard 
Guidelines (NSGs) state: 

“Scientific Information. (a) Standard 2. Conservation and management measures shall be based upon 
the best scientific information available. (b) FMP development.  The fact that scientific information 
concerning a fishery is incomplete does not prevent the preparation and implementation of [[Page 
33]] an FMP (see related Secs. 600.320(d)(2) and 600.340(b). (1) Scientific information includes, but 
is not limited to, information of a biological, ecological, economic, or social nature. Successful 
fishery management depends, in part, on the timely availability, quality, and quantity of scientific 
information, as well as on the thorough analysis of this information, and the extent to which the 
information is applied. If there are conflicting facts or opinions relevant to a particular point, a 
Council may choose among them, but should justify the choice.” (emphasis added) 

Given the current difficulties associated with the most recent scientific information, the Council believes 
that enough justification is provided to consider a proxy value of 220,000 mt for MSY in this amendment.  
The proposed MSY proxy is based on the best available science because it utilizes the scientific 
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information and methodology that was developed by the Herring PDT based on the SSC 
recommendations.  The Council has almost always accepted and utilized stock assessment results from 
the NEFSC in the past regardless of whether or not it agrees with the results; the fact that the Canadian 
assessment scientists produced differing results should not preclude the Council from utilizing the best 
available assessment information in the management of the herring complex in the U.S. Exclusive 
Economic Zone (EEZ).  The proposed proxy will be replaced with an analytical estimate of MSY for the 
Atlantic herring stock complex when available. 
 
The Council believes that this approach is precautionary enough to ensure the health of the resource while 
still allowing for expansion of the fishery beyond current levels, which the Herring PDT also believes is 
appropriate.  Any declines in the resource, although not likely, would be detected rather quickly through 
changes in the surveys and could be reversed in a short time frame.  Moreover, the analysis suggests that 
the impacts of total removals under an MSY of 220,000 mt are not expected to be significant enough to 
compromise the health of the resource as a whole.  Total removals from the fishery are not equivalent to 
MSY, however; they should be based on the optimum yield (OY) from the fishery.  Expansion of the 
fishery should occur in areas where the risk of overfishing the individual spawning components (Georges 
Bank/Nantucket Shoals and Gulf of Maine) is low.  This important consideration is factored into the 
determination of Optimum Yield (OY) from the fishery. 
 
 

6.7 DETERMINING THE DISTRIBUTION OF AREA-SPECIFIC TOTAL 
ALLOWABLE CATCHES (TACS) 

In this amendment, the Council is proposing to add language to the Herring FMP that authorizes the 
Herring PDT, in consultation with the Herring Committee, Advisory Panel, and other interested parties, to 
utilize the most appropriate analytical approach for determining the distribution of area-specific TACs 
during the fishery specification process, provided the PDT justifies its approach.  This differs from the 
current language in the FMP that details a more specific approach for calculating area-specific TACs.  
This measure supports Objectives #1 (prevent overfishing), #2 (prevent overfishing of discrete spawning 
components), #3 (avoid patterns of F that adversely affect age structure of the stock), #5 (OY), #10 
(compatible U.S./Canadian management), and #11 (coordination with Federal and State, real-time 
management) identified in Section 3.0 of this document. 
 
Instead of selecting a specific method/approach for determining area-specific TACs, the Council is 
including language in Amendment 1 that allows the Herring PDT to utilize the most appropriate 
analytical approach during the specification process, based on the best available scientific information and 
current fishery conditions.  The most appropriate analytical approach may be the current approach 
described in the FMP, the risk assessment approach, or another approach developed by the PDT based on 
the best available scientific information. 
 
This measure maximizes flexibility for the Herring PDT and the Council and allows the Council to fully 
utilize the best scientific information available at the time when specifications for the herring fishery are 
developed.  This measure should improve consistency with National Standard 2 (Best Available Science) 
and also supports Objective #7 in Amendment 1 (as well as several other objectives related to the long-
term health of the herring resource): 

To promote research and improve the collection of information in order to better 
understand herring population dynamics, biology and ecology, and to improve 
assessment procedures and cooperation with Canada, and to move to real time 
management of herring. 
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Consideration of other analytical approaches should allow the PDT to better react to real-time stock and 
fishery conditions and ultimately develop more comprehensive and thoughtful approaches to determining 
the herring fishery specifications. 
 
 

6.8 TIMING OF THE HERRING FISHERY SPECIFICATION PROCESS 
Amendment 1 proposes to change the specification process for the Atlantic herring fishery from an annual 
process to a three-year process.  The intent of this measure is to streamline the regulatory process, reduce 
the amount of work and resources required to set specifications, and enhance stability in the regulations 
for this fishery.  This measure still allows the Council to adjust the specifications at the end of one year 
through the same process if information suggests that a change is necessary. 
 
Extending the specification process from one to three years could give businesses a longer-term vision 
and create a more stable environment for business planning.  Since the measure does permit the Council 
to adjust the specifications in the interim years, major problems or sudden changes in conditions of the 
stocks or human environment could potentially be accommodated. 
 
 

6.9 TAC SET-ASIDE TO SUPPORT HERRING-RELATED RESEARCH 
Amendment 1 will authorize the Council, in consultation with the ASMFC, to set-aside 0-3% of the TAC 
from any management area(s) to support herring-related research.  The Council would determine the 
specific percentages for the research set-asides and the management area(s) to which they apply during 
the fishery specification process.  This measure directly supports Objective #7 in Amendment 1 (below) 
and also may lead to better long-term management of the herring resource: 

To promote research and improve the collection of information in order to better 
understand herring population dynamics, biology and ecology, and to improve 
assessment procedures and cooperation with Canada, and to move to real time 
management of herring. 

 
Because of the perception by some that herring is an underutilized species as well as the low market value 
of the product, it is often difficult to obtain funding for herring research.  However, there is a critical need 
to better understand important biological and life-history parameters for the Atlantic herring resource as 
the area-specific and fishery-wide exploitation rates increase.  When funding is available, it is frequently 
difficult to get herring vessels as research platforms for the following reasons: 

• lost income from missed fishing days; 
• intense fishing schedule leading to captain/crew exhaustion; 
• volatility of markets; and 
• expense of running the vessels (i.e. fuel, food, crew, gear). 
 
A TAC set-aside for research in the herring fishery is intended to help to eliminate the constant pursuit of 
soft money to fund industry-based research programs (i.e. herring tagging and inshore hydroacoustic 
survey). 
 



 

Amendment 1 FSEIS  May 3, 2006 104

Table 6  Atlantic Herring Research Projects and Funding Sources 

Current Research Projects Project Coordinator Current Funding 
source

Need to seek long-
term funding?

Herring migration and movement Maine DMR Industry Needed 

Commercial catch sampling Maine DMR Maine DMR/ 
ACCSP Needed 

Inshore acoustic survey Gulf of Maine Research 
Institute

Industry/Northeast 
Consortium Needed 

NMFS offshore acoustic survey NEFSC Federal Not needed at current 
funding levels

Morphometric study NEFSC Federal Unlikely  
 
 

6.10 MEASURES TO ADDRESS FIXED GEAR FISHERIES 
Amendment 1 proposes two measures to address fixed gear fisheries in Area 1A.  The first measure will 
include the Downeast Maine fixed gear fishery catch (east of Cutler) as part of the assumed catch from 
the New Brunswick (NB) weir fishery when determining area-specific TACs and herring fishery 
specifications (currently 20,000 mt).  The second measure will set-aside 500 mt of the Area 1A TAC for 
the fixed gear fisheries in Area 1A (weirs and stop seines) that occur west of Cutler.  Amendment 1 will 
also clarify that fixed gear fishermen are exempt from VMS requirements. 
 
These measures support the Goal of Amendment 1 (manage the fishery at long-term sustainable levels 
consistent with the M-S Act) as well as Objectives #1 (prevent overfishing), #4 (orderly development of 
the fishery in inshore and offshore areas), #5 (OY), #10 (compatible U.S./Canadian management), and 
#11 (coordination with Federal and State, real-time management) identified in Section 3.0 of this 
document.  These measures also directly address National Standard 8, which requires management 
measures to take into account the importance of fishery resources to fishing communities in order to (A) 
provide for the sustained participation of such communities, and (B) to the extent practicable, minimize 
adverse economic impacts on such communities. 
 
Concerns raised by fixed gear fishermen (primarily those in Downeast Maine) during the scoping process 
for Amendment 1 relate primarily to their ability to qualify for a limited access permit, opportunities to 
access the resource as it moves into the inshore GOM, and the apparent “loophole” in the current FMP 
that requires fixed gear fishermen to use a vessel monitoring system (VMS) if they obtain a “Category 1” 
Federal herring permit.  The Council developed the measures proposed in Amendment 1 to address the 
concerns raised about fixed gear fisheries during the scoping process and to maintain opportunities in the 
herring fishery for this gear sector. 
 
Include Downeast Maine Fixed Gear Fishery Catch in New Brunswick Weir Fishery Catch 

The rationale for this measure is based on the proximity between the Downeast Maine fixed gear fishery 
and the fixed gear fishery occurring in New Brunswick (NB).  Both fisheries operate very close to each 
other and catch the same fish if/when they move inshore.  If the Area 1A TAC is reached by the time the 
fish move inshore, then the Downeast Maine fixed gear fishermen lose access to the fishery, but the NB 
weir fishermen (only about 20 miles away) continue to catch the fish.  This measure is intended, in part, 
to address the need for cooperative management of this resource with Canada by providing a mechanism 
for future negotiations. 
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From 1993-2002, the NB weir fishery catch averaged 19,605 mt.  The NB weir fishery is not restricted by 
TACs in Canada, and landings from this fishery could increase in the future.  If this option is selected, an 
adaptive approach may be necessary in the future so that the previous year’s catch in these two fisheries 
could be accounted for when calculating TACs for the following year, especially if average catch in either 
the NB weir fishery or the Downeast Maine fixed gear fishery increases.  The Council already authorized 
such an approach to be considered in Section 4.6 of this document (Determining the Distribution of Area-
Specific TACs).  Given the low levels of catch from the Downeast Maine fixed gear fishery over the past 
ten years, this is not likely to be a significant issue in the short-term.  This issue could be addressed in an 
adaptive manner by the Herring PDT if/when catches in the fixed gear fishery increase. 
 
TAC Set-Aside for Other Fixed Gear Fisheries in Area 1A 

The intent of this measure is to ensure access to the herring resource for the fixed gear fishery in Area 1A 
if/when the fish move inshore.  Fixed gear fishermen set weirs and stop seines in the inshore Gulf of 
Maine and rely on the fish to move inshore in order to be caught by the nets.  Some fixed gear fishermen 
argue that their ability to catch herring has been compromised by midwater trawl vessels because (1) 
midwater trawl vessels displace and disperse schools of fish, reducing or eliminating the concentrations 
that move inshore and/or (2) midwater trawl vessels catch the vast majority of the Area 1A TAC before 
the fish move inshore (sometimes late in the year).  While there may be other factors related to the decline 
of the fixed gear fisheries, to the extent that the latter holds true, this measure may increase opportunities 
in the herring fishery for fixed gear fishermen in Area 1A. 
 
 

6.11 REGULATORY DEFINITION OF MIDWATER TRAWL GEAR 
In Amendment 1, the regulatory definition of midwater trawl gear will be modified to reflect the 
recommendations of the Enforcement Committee.   
 
The intent of changing the regulatory definition of midwater trawl gear (relative to the herring fishery) is 
to improve the enforceability of the definition and clarify perceptions about how the gear is intended to be 
fished.  The restrictions included in the proposed definition of midwater trawl gear would better ensure 
that the gear cannot be fished on the ocean bottom (no discs, bobbins, or rollers on the footrope of the 
gear and no chaffing gear as part of the net).  This measure will improve enforcement because it will 
provide specific references that enforcement agents can use to ensure that the gear is being fished 
properly (as opposed to the current definition, which simply states that the gear is designed to fish for, is 
capable of fishing for, or is being used to fish for pelagic species, no portion of which is designed to be or 
is operated in contact with the bottom at any time). 
 


