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May 18, 2012, a 1-day workshop in New
Bedford, MA, on May 23, 2012, and
teleconferences on May 31, 2012, and
June 15, 2012, During these five
meetings, the working group discussed
a range of short-term and long-term
measures for GB yellowtail flounder
management, in addition to the Council
requests made at its April 2012 meeting,
The working group recognized that the
most effective short-term tool to address
the Council’s request was to utilize
existing regulatory authority to revise
sub-ACLs allocated to the scallop and
groundfish fisheries for GB yellowtail
flounder. To determine the feasibility
and magnitude of potential revisions of
the scallop and groundfish sub-ACLs,
the working group asked for updated
projections NMFS’s Northeast Fisheries
Science Center (NEFSC) of expected
catch of GB yellowtail flounder in FY
2012 by the scallop fishery. As a
complementary action to such revisions,
the working group also discussed the
possibility of eliminating or adjusting
accountability measures (AMs) for the
scallop fishery, should the sub-ACL for
the scallop fishery be reduced
substantially.

In addition to the working group
meetings, a joint Groundfish Committee
and Scallop Committee (Joint
Committee) was convened on June 18,
2012 in Portland, ME, to discuss the
Council’s original requests and review
the discussions from the working group.
On that same date, the NEFSC provided
revised projections of possible GB
vellowtail flounder catch by the scallop
fishery ranging from 47.6 mt to 174.3
mt, with a median projection of 105,2
mt. Using these new projections, the

Joint Committee recommended to the
Council that they request that NMFS use
its current regulatory authority to
reduce the scallop GB yellowtail
flounder sub-ACL to 90 percent of 174.3
mt (156.9 mt), and increase the
groundfish GB yellowtail flounder sub-
ACL by the amount of this reduction
(150.6 mt) to 368.3 mt. In addition, the
Joint Committee requested emergency
action to temporarily relieve the scallop
fishery from any AM triggered by catch
less than 307.5 mt that would otherwise
be required, based on the reduced sub-
ACL. In making this recommendation,
the Joint Committee emphasized that, if
the overall ACL for GB yellowtail
flounder were exceeded, there would
still be an AM in place, calling for a
pound-for-pound reduction in the
amount of the overage in the FY 2013
U.S./Canada TAC. At its June 21, 2012,
meeting, the Council adopted the Joint
Committee recommendations,
requesting that NMFS revise the scallop
and groundfish sub-ACLs for GB
yellowtail flounder and requested an
emergency action to temporarily relieve
the scallop fishery from any AM that
would have been triggered by catch of
GB yellowtail flounder less than 307.5
mt.

Adjustment of Georges Bank Yellowtail
Flounder Sub-Annual Catch Limits

The regulatory authority for revising
the scallop and groundfish sub-ACLs for
GB yellowtail is in 50 CFR part 648,
subpart F. Because of uncertainty in the
initial estimates of yellowtail flounder
catch in the scallop fishery, FW 47 to
the FMP implemented a mechanism (at
§ 648.90(a)(4)(iii)(C)) requiring NMFS to

re-estimate the expected GB yellowtail
flounder catch by the scallop fishery by
January 15 of each fishing year. If the re-
estimate of projected GB yellowtail
flounder indicates that the scallop
fishery will catch less than 90 percent
of its sub-ACL, NMFS may reduce the
scallop fishery sub-ACL to the amount
expected to be caught, and increase the
NE multispecies fishery sub-ACL for GB
yellowtail flounder up to the difference
between the original estimate and the
revised estimate.

Based on the new projections of GB
yellowtail flounder catch by the scallop
fishery, and this authority, effective July
13, 2012, through April 30, 2013 (unless
further revised through an additional
inseason action), NMFS is reducing the
scallop fishery sub-ACL of GB
yellowtail flounder by 150.6 mt (307.5
mt—156.9 mt) and increasing the NE
multispecies sub-ACL of GB yellowtail
flounder by 150.6 mt to 368.3 mt (See
Table 1), Revising the sub-ACL for the
scallop fishery at the high end of the
projected GB yellowtail flounder catch
is intended to avoid an underestimation
of such catch at a relatively early point
in the scallop FY, while allowing a
meaningful increase in the groundfish
sub-ACL for this stock as soon as
possible. This revised allocation of
368.3 mt GB yellowtail flounder to the
NE multispecies fishery is allocated
between the sector sub-ACL and the
common pool sub-ACL in the same
proportion as the original sub-ACL (See
Tables 2 and 3). NMFS will continue to
monitor both fisheries and, if necessary,
make additional adjustments prior to
January 15, 2013.

TABLE 1—GEORGES BANK YELLOWTAIL FLOUNDER SUB-ACLS

[In metric tons]

Groundfish Scallop Other; Not fishery specific Total
Current SUB-ACL oo venerienas 217.7 307.5 547.8
Adjustment Amount .. +150.8 -150.6 N/A
Revised SUb-ACL ..o cnsesanienens 368.3 156.9 547.8

TABLE 2—SECTOR AND COMMON PooL SuB-ACLS
[In metric tons]

Sector Common pool Total
(0 [z Bt ] ] O S L S Sy 215.2 2.5 217.7
Adjustment Amount . +148.9 +1.7 N/A
Revised SUB-ACL .....ccocvvimsmminnnnninenes 3641 4.2 368.3













If the U.S. were to advocate renegotiating the Understanding with a goal of weighting the
allocation of shared stocks more heavily toward historic utilization of the fishery, it is
possible that the yellowtail quota could increase while allocations of cod and haddock would
go down due to the lower historical catch rates of those stocks.

Without the Understanding, Canadian fishing would be less constrained and the
burden of reducing catch to avoid overfishing may fall more heavily on the U.S.
industry. If discussions with Canada led to a termination of the Understanding, it is likely
that the U.S. would receive lower allocations of shared stocks because the Understanding
holds Canada to more rigorous rebuilding requirements than the Canadian Fisheries Act.
Without the Understanding, Canada would not be required to adhere to conservation
measures as strict as those currently in place and they could increase their catch rates.
Because the Magnuson-Stevens Act holds the U.S. to more stringent rebuilding programs, we
must deduct Canadian catches from the allowable biological catches (ABC) set for shared
stocks prior to determining our own allocations. In other words, if Canada increases its catch
rate of shared stocks, that catch would be deducted from the ABCs of our shared stocks
before being allocated to U.S. fishermen.

The International Fisheries Clarification Act provides flexibility for the rebuilding
timelines of stocks managed under the Understanding. If discussions led to a termination
of the Understanding, the justification for the longer rebuilding timeframe provided by the
International Fisheries Clarification Act may be compromised, leading to the possibility of
establishing a shorter rebuilding time period for Georges Bank yellowtail flounder and a
lower quota for U.S. fishermen.

We look forward to working with members of the TMGC in the coming weeks to further address
the Council’s motion. Should you have further questions regarding this letter, please contact
Jennifer Anderson at 978-281-9226.

Sincerely,

Daniel S. Morris

Acting Regional Administrator

Enclosure: U.S./Canada Resource Sharing Understanding

Ce:

G. Darcy
S. Murphy
S. Heil

M. Ruccio
L. O’Brien
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the revised sub-ACL of 156.9 mt. While not stated in the motion, the provisions of FW 47 would
be expected to apply — the AM would only be implemented if the scallop fishery catch exceeds
307 mt and the overall ACL is exceeded, or if the scallop fishery exceeds the 307 mt amount by
50 percent or more.

The second motion is intended to provide additional fishing opportunities for the groundfish
fishery to target healthy stocks.

that the Council ask NMFS that the SAPS in Closed Area II for haddock be open
May 1 to trawl vessels using restrictive gear.

The motion carried on a show of hands (14/0/1).

There are two SAPs in Closed Area IT (CAII). The Eastern U.S./Canada Haddock SAP allows
access at the northern end of CAII beginning August 1. This starting date was adopted to reduce
cod bycatch; the area originally opened May 1. With the advent of sectors, however, the concern
over cod bycatch is not relevant, because all catches are charged to each sector’s ACE. The
second SAP was adopted in Amendment 16 and modified the CAII GB Yellowtail flounder SAP
to facilitate targeting haddock. The starting date defined in Amendment 16 was August 1.
Allowing sectors to extend the opening to an earlier date may provide additional access to GB
haddock. The intent of this motion is that NMFC could authorize extended dates through
approval of sector exemption requests.

The third motion passed by the Council asks NMFS to work with the U.S. Transboundary
Management Guidance Committee (TMGC) members to discuss whether the U.S./Canada
resource Sharing Understanding should be readdressed. The Council expects that this review will
examine all aspects of the Understanding and may develop recommendations for possible
changes. The motion is as follows: '

that the Council task the U.S. TMGC members to work with NERO to develop pros and
cons of readdressing the US/CA Resource Sharing Understanding.

The motion carried on a show of hands (14/0/1).
Thank you for your attention to these issues. Please contact me it you have any questions.

Sincerely,

aul J. Howard
Executive Director






Without this shift of quota, overfishing by federal permit holders would have continued.
and NMFS would not have been able to justify the 6,700 mt that included sectors’
“critical” 10% 2011 ACE carryovers.

I expect many other groundfish stocks” State Waters ACL sub-components will
be reduced without regard for the impacts of those reductions on state waters’ fisheries
management and on non-federal permit holders fishing in waters under the jurisdiction of
the Commonwealth already subject to many DMF regulations supportive of Council past
decisions. Those impacts should be assessed beforehand; otherwise, requesting DMF to
further restrict non-federal permit holders to stay within the multi-state sub-ACLs that for
the most part are artificial and guesswork, avoids the question of how catches of
groundfish stocks in federal-water fisheries impact states’ fisheries. And, just as
important, how do federal fisheries for groundfish — also including fishing by federal
permit holders in state waters — affect stocks’ abundance, state management
policies/approaches, and availability of those stocks to non-federal permit holders?

As an example of the degree to which DMF is concerned about unrestrained
fishing (e.g., no trip or possession limits) by federal permit holders in state waters (and
nearby federal waters), 1 call your attention to DMF’s current rolling closures. The
Council with NMFS’ concurrence removed many rolling closures for groundfish sector
fishermen (e.g., May and November closures in arcas 124 and 125 and the June closure in
areas 132 and 133). The Commonwealth retained those closures in waters under our
jurisdiction affecting sector and common pool fishermen as well as non-federal permit
holders who unsuccessfully argued that DMF should give them sector-like access.
Assuming ACEs would hold fishermen in check and keep mortality to yearly targets, the
Council opened areas, but with no regard to effects of poorly monitored fishing in those
areas on seasonal aggregations of groundfish, especially pre-spawning and spawning cod.

I continue to appreciate sector fishermen’s wish for flexibility and freedom, but
that wish should not be a carte blanche opportunity to do as sectors please — subject to
ACE restrictions, albeit not so restrictive for many fishermen when quota leasing occurs.
DMF’s concern about NMFS and Council laissez-faire sector management was expressed
in our June 4 letter to then Acting Administrator Daniel Morris. We noted NMFS good
use of DMF-published research as a basis for denying sector-requested exemptions to
some seasonal rolling closure areas to address disruption of spawning aggregations
“causing impacts to the stock beyond the mortality of the individual fish caught.”
However, NMFS decided not to take a more comprehensive and timely consideration of
GOM cod rebuilding through interim action despite the foreboding May 1, 2013 cod
quota likely to be so low as to force a by-catch only “fishery.”

Moreover, the Council and NMFS continue to give little attention to the observed
and likely shift of offshore effort to inshore areas and, more insidiously, to possible false
reporting of offshore catch as inshore (and vice versa). These real and/or potential
practices place a heavy and unfair burden on states seeking to complement and cooperate,
but having little to no NMFS and Council meaningful response to pressures brought to
bear on inshore groundfish stocks or on other inshore and state waters” fisheries for non-
groundfish stocks managed through ASMFC or by individual states alone.

DMEF identified most of these concerns, and others, in our February 29 letter to
Sam Rausch when he served as the Acting Assistant Administrator for Fisheries and to
Susan Murphy in our April 12 letter requesting NMFS to “increase NMFS and Council







Management Board to address the increased State Waters ACL subcomponent for GOM
winter flounder by reconsidering the ASMFC commercial and recreational requirements
established in 2009.

This DMF request indicates we respect the State Waters ACL subcomponents and
react accordingly. However, unlike the Council with its large supporting indirect and
direct staff [including DMF staff devoting incalculable hours to assist the Council]
enabling it to deal with numerous complicated and intertwined management issues, DMF
and every other state, is hard-pressed to respond in a timely and scrupulous way
especially to marked and unexpected decreases in ACLs. Nevertheless, we’ll continue to
give it our best effort, and we ask the Council to do the same when addressing our
concerns about Council progress and decisions.

DMF values our role and participation on the Council. Be assured our
cooperation will continue, perhaps begrudgingly at times, but that all depends on how the
Council reciprocates.

Sincerely,

David E. Pierce, Ph.D.

cC

Paul Diodati
Daniel McKiernan
Melanie Griffin
Nichola Meserve
Steve Correia
Mass. Marine Fisheries Advisory Commission
Robert Beal

Paul Howard
Terry Stockwell
Douglas Grout
Mark Gibson
Mark Alexander
Daniel Morris
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As you are aware, the GB YTF assessment has been problematic for some time. The last
benchmark assessment for GB YTF occurred in 2005, The Base Case model, or single series
model, was developed during the 2005 assessment and quickly began to show a retrospective
pattern. In an attempt to account for the retrospective pattern, in 2009, the assessment team
presented the split series model, where the trawl series was given a different catchability rate
starting in 1995. By splitting the time series, the assessment team was able to mask the
retrospective pattern as the change in catchability successfully accounted for the unknown aliases
that were causing the retrospective pattern. This split series model fix proved to be ineffective as
a strong retrospective pattern quickly emerged again, to the point that the split series was not
used to provide catch advice in 2011.

Now, in 2012, the retrospective patterns in both the single series and split series model
have both increased significantly and the TRAC promptly agreed that neither model is useful for
catch advice. (Single series rho values ranged from .72 to 2.48 and split series rho values ranged
from .5 to 1.62). To the assessment team’s credit, they explored ways to correct the model. The
exploration led to the team conducting three separate model runs that mechanistically changed
the catch rate, the natural mortality rate and both the catch rate and the natural mortality rate, to
ascertain if they could eliminate the retrospective pattern. What they found is that they had to
change the catch rate by as much as five times and the natural mortality rate by as much as four
times to remove the retrospective pattern.

These three adjustments were each chosen to minimize retrospective patterns. It was,
however, agreed that their magnitudes were all too great to be regarded as plausible explanations
for the patterns in the data. Thus, there remain as yet no mechanisms hypothesized that lead to a
(VPA) model with results consistent with these patterns. In these circumstances, where there is
the absence of plausible VPA models that fit the data satisfactorily, the available models should
not be used as the basis for catch advice; the catch advice should instead be formulated using
other approaches such as ones based on trends in indices.

NMEFS scientists argued instead that the adjustments made constitute adequate surrogates
for the currently unknown underlying mechanisms leading to these patterns, and therefore
constitute a sufficient basis to provide catch advice. This view is extremely problematic, as it is
contrary to the conclusions of the 2008 Retrospective Pattern Working Group that only
recommended this approach in the case of a moderate pattern. No one is arguing that the present
retrospective pattern is moderate. Therefore, the agency is asking the industry to accept a 50%
reduction in quota, on top of a 50% reduction in quota from the previous year, on the basis of a
model run that scientists need to adjust with the use of implausible catch and M rates to fit the
model to the data, and with techniques that are contrary to NMFS’ own stated position.

Also, the diagnostic tests of the split series VPA continue to decline, as denoted in figure
24 of the TRAC working paper. FSF understands that we do not know what is causing the
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In conclusion, we are not looking for the agency to just “give us more fish,” nor are we
asking for a new and rushed benchmark assessment. What we are asking for, and believe the
fishing industry and nation deserve, is a defensible process for setting catch quotas and a partner
in moving forward to improve our understanding of this critical stock. To wit we ask that:

e NMEFS acknowledge that the current GB YTF assessment is not suitable for providing
catch advice;

e NMEFS provide the public with an objective set of criteria to judge the viability of an
assessment;

e As an interim measure, NMFS and the Council provide catch advice using alternative
catch advice strategies that rely on survey and catch indices; and

e NMFS work with FSF and other interested parties in developing and executing a research
program for GB YTF with the goal of creating a credible stock assessment.

FSF does not wish to enter into a contentious fight with NMFS over the status of GB
YTF, but we cannot and will not sit back passively and accept catch advice that is based upon an
indefensible and ultimately arbitrary assessment. FSF is offering a constructive path forward and
we are hopeful that NMFS will join us in our mutual endeavor to better manage our nation’s

fisheries.
Sincerely,
Fa
Andrew E. Minkiewicz # _
David E. Frulla
ce: Samuel Rauch
Daniel Morse
Rip Cunningham
Senator Begich

Senator Snowe
Congressman Fleming
Congressman Sablan
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integrated into catch and incidental catch estimates. As a result, the scallop fishery is subject to
post hoc accounting and lengthy periods of uncertainty regarding the potential imposition of
AMs. We recognize the value in, and fully support, careful and deliberate consideration of final
incidental catch projections. However, it is unfair and counter-productive to impose a “reactive”
closure-based AM system without letting the fleet have some reasonable, real-time way of
determining where their catches are in relation to the sub-ACL. We are writing directly to you
on this subject because NMFS, not the New England Council, primarily controls these data and
the timing and quality of related analyses.

Turning back to the GB YT management issues immediately at hand, Groundfish
Framework 47 establishes the process for in-season yellowtail flounder transfers from the scallop
to groundfish sectors, and is predicated on a relatively late season re-estimation of actual use
based on data from the fishing season (such as catch rates and remaining access area trips and
open area days-at-sea). See, e.g, 77 Fed. Reg. 26104, 26114 (May 2, 2012) (Multispecies
Framework 47 final rule). Framework 47’s preamble is very specific that NMFS should not put
the scallop fishery at risk of triggering AMs by virtue of such a re-allocation. Accordingly, and
as you recognized at the Council meeting, the indemnification provision represents an essential
part of any early-to-mid season GB YT reallocation.

In part due to the difficulties with administration of the yellowtail flounder sub-ACLs,
FSF is likewise concerned with the Council’s stated intention to create a windowpane flounder
sub-ACL for the scallop fishery in its next groundfish framework. Imposition of sub-ACLs with
no effective in-season monitoring and accounting system causes business and operational
uncertainty and, frankly, subverts the deterrent purpose of having AMs. Currently, scallop
fishermen have absolutely no idea how close they are to reaching the YT sub-ACLs during the
course of the season. Accordingly, they are denied the opportunity to adjust their behavior or
take other measures to avoid exceeding the sub-ACLs and triggering AMs at a time when such
action could make a difference. The lack of such monitoring renders even the current system
arbitrary and capricious were AMs ever to be imposed.

As the court in the groundfish Amendment 16 case stated in an analogous situation, “[I]n
order to ensure accountability with annual catch limits, NMFS must accurately monitor catch
during the fishing season.” Oceana, Inc. v. Locke, 2011 WL 6357795 *12 (D.D.C. Dec. 20,
2011). We recognize that a monitoring and tracking system would not be perfect, but NMFS
provided real-time accounting of yellowtail bycatch for purposes of administering scallop access
area quotas, and it tracks groundfish sector catches on a real-time basis. Without such a system,
the scallop fishery has no reliable means of avoiding reactive AMs, save for its ongoing and
highly successful efforts to reduce incidental catch of flounder in general.


















2

In order to have effective AMs for this stock, the Council is considering establishing sub-ACLs
for other fisheries. We have begun the process of doing so for the scallop fishery and anticipate
that at the next Groundfish Committee meeting, the Committee will consider sub-ACLs for the
scup and summer flounder fisheries. We invite you to join us in this important discussion.

If the Council chooses to establish SNE/MAB windowpane flounder sub-ACLs for these
fisheries, reactive AMs will also need to be specified. We prefer that the AMs be defined in the
relevant fishery’s FMP so they can be tailored to reduce impacts on the fishery. This will require
coordination between our organizations.

The Council also may consider applying the Mixed Stock Exception to SNE/MAB windowpane
flounder. This would allow higher catches of this stock, which would reduce the probability that
AMs would be triggered. We would need assistance from your staff to complete the analytic
requirements to use this provision since the analysis must demonstrate that similar benefits
cannot be obtained by using other management measures for the fisheries that catch the stock.

It is imperative that we work closely to address these issues and I look forward to holding a
constructive dialog with you. It is possible that in the future we may have similar issues with
other stocks, such as SNE winter flounder, so we need to approach this carefully. As 1
mentioned, I expect this issue will be discussed at our next Groundfish Committee meeting,
which has not yet been scheduled. Tom Nies of my staff will coordinate that meeting and can
address any technical questions you may have. Please contact me if you have any questions.

Sincelely,

Paul I HOC

Executive Director

enclosures
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The use of supportable discard mortality assumptions is critical as we use ACLs and AMs. It has
important implications for both sector and common pool vessels as they attempt to manage their
allocations. We look forward to receiving your discussion of the issues for these stocks. Please
contact me if you have any questions.

S'mcerelyl_\

et
Paul J. Howard
Executive Director
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There are a number of policy, legal and implementation questions that would need to be resolved in order
to implement this concept. We believe the agency is in the best position to answer those questions.
Clearly, time is of the essence. If sectors are to take advantage of this concept, they need to know as soon
as possible that it will be allowed.

Thark you for your prompt attention to this issue. My staff is willing to assist if necessary. Please contact
me if you have any questions.

Sincerely,

P4ul J. Howard
Executive Director





















